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Coart of Appeals of the District of Columbia. 



No. 3514. 

Edwin A. Mooers et al., &c., 
vs. 

Harriet S. Shoemaker, Admx. d. b. n. c. t. a. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 17430. 

Louis P. Shoemaker, Plaintiff, 

vs. 

Francis D. Shoemaker, Abigail C. Newman and Charles R. 
Newman, Her Husband; Clara A. Newman and Edwin A. New¬ 
man, Her Husband, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Original Bill. 

• Filed June 2, 1896. 

In Equity. 

In the Supreme Court of the District of Columbia. 

t 

No. 17430. 

. s * » 

Louis P. Shoemaker 
vs. 

Francis D. Shoemaker, Abigail C. Newman and Charles R. 
Newman, Her Husband; Clara A. Newman and Edwin A. New¬ 
man, Her Husband. 

The Bill of Complaint of the complainant Louis P. Shoemaker, 
respectfully shows to the Court as follows: 
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1. That he and the defendants are all citizens of the United 

States, residents of the District of Columbia and over the age of 

twenty-one years. That complainant sues in his own right and as 
trustee as hereinafter stated. The defendant Francis D. Shoemaker 
is sued in his own right and as trustee as hereinafter stated. The 
defendants Abigail C. Newman and Clara A. Newman are sued as ^ 

beneficiaries under the trusts hereinafter mentioned, and the de¬ 

fendants Charles R. Newman and Edwin A. Newman are sued as 

the husbands of Abigail C. Newman and Clara A. Newman respect¬ 
ively. 

2. Complainant further shows that heretofore to wit, on the^ 20th 
day of May, 1891, one Pierce Shoemaker a citizen of the United 
States and a resident of the District of Columbia, departed this life, 
testate, leaving him surviving as his heirs at law this complainant 
and the defendants Francis D. Shoemaker, Abigail C. Newman 
and Clara A. Newman. That by his last will and testament duly 

executed by him according to law and regularly admitted to 

2 probate and record by procedings in this Court holding a 
special term for Orphans Court business, a certified copy of 

which is hereto attached and prayed to be taken and read as a part 
of this Bill, the said Pierce Shoemaker bequeathed and devised all 
of his estate, personal and real, to this complainant and the de¬ 
fendant Francis D. Shoemaker, and the survivor of them, his heirs 
and assigns, in trust for the benefit of his said four heirs at law, 
share and share alike, and upon the special trust that his said de¬ 
visees, the complainant and the defendant Francis D. Shoemaker 
and the survivor of them his heirs and assigns, should convert the 
said estate into cash and distribute the same among the beneficiaries, 
and also authorized and directed the said devisees to manage and 
control, rent and lease the real estate, and generally to do any acts 
which the testator might himself do, with a view to protecting the 
property, and to collect and distribute the revenue therefrom all 
of which will more fully and at large appear by reference to said 
will, as aforesaid, and for the particular terms of the said trust ref¬ 
erence is hereby made to the said will. 

3. Complainant further shows that the said testator in and by 
his said will appointed this complainant and the said defendant 
Francis D. Shoemaker, and the survivor of them, executors of the 
said will. 

4. Complainant further shows that he and his co-trustee duly 
qualified as executors under said will and administered the personal 
estate of their testator. That they entered upon the discharge of 
their duties as trustees under the said will, and continuously pro¬ 
ceeded in the discharge thereof until as hereinafter stated. 

3 5. Complainant further shows that one Abner C. P. Shoe¬ 
maker, the brother of the said Pierce Shoemaker, a citizen 

of the United States and a resident of the District of Columbia, de¬ 
parted this life in the District of Columbia on the 23d day of April, 
1890, testate and unmarried, leaving as his heirs at law this com¬ 
plainant and the said defendants Francis D. Shoemaker, Abigail 
C. Newman and Clara A. Newman. That by his said last will and 
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testament, duly executed according to law, and which has been reg¬ 
ularly admitted to probate and record by the special term of this 
court for orphans court business, a certified copy whereof is hereto 
attached and prayed to be taken and read as a part hereof, the said 
Abner C. P. Shoemaker bequeathed and devised his estate, personal 
and real, to your complainant and the defendant Francis D. Shoe¬ 
maker, the survivor of them, his heirs and assigns, in trust for the 
equal benefit of this complainant and the said three defendants, 
and upon the following special trusts: that is in trust to have the 
said property carefully estimated and appraised, and to make a 
fair and equal division in kind among hi^jiieces and nephews, that 
is to say your complainant and the defendants Francis D. Shoe¬ 
maker, Abigail C. Newman and Clara A. Newman as will more fully 
appear by reference to the said copy of said will hereto attached. 

6. Complainant further shows that the said testator in and by 
his said will appointed this complainant and the said defendant 
Francis D. Shoemaker, and the survivor of them, executors of the 
said will. 

7. Complainant further shows that he and his said co-trustee duly 

qualified as executors under said will and administered the 

4 personal estate of their said testator. That they entered upon 
the discharge of their duties as trustees under the said will 

of said Abner C. P. Shoemaker and continuously proceeded in the 
discharge thereof until as hereinafter stated. 

8. Complainant further shows that there still remains in the 
possessions of the said trustees under the will of their father, the 
said Pierce Shoemaker, a large amount of valuable real estate, as 
to which the trusts under said will have not yet been executed by 
sale and division of the proceeds, and there also remains in the 
possession of the said trustees a large amount of valuable real estate, 
part of the estate of the said Abner C. P. Shoemaker, as to which 
the trusts of his said will have not been executed by a division of 
the same among the parties beneficially entitled thereto. That as 
to the said property belonging to the said estates, the trusts of the 
said wills remain unexecuted, and your complainant is advised and 
believes and therefore avers that it is the duty of the trustees under 
the said wills to proceed with the execution of the said trusts and 
a division of the said estates in accordance with the provisions of 
the said wills, among the parties beneficially entitled thereto. 

9. Your complainant further shows that there are assessed as 
liens upon the said real estate, and due and unpaid, a large amount 
of taxes, to wit, about two thousand dollars. That the said prop¬ 
erty has been sold for the said taxes in arrear, and a part of it pur¬ 
chased by the District of Columbia, and one parcel purchased by 
a private person. That the said taxes are liens upon the said prop¬ 
erty, standing at a heavy penalty or rate of interest, and that 

5 the title of the trustees to said property is thereby encum¬ 
bered and is liable to be totally defeated by the paramount 

right of the District of Columbia in the enforcement of its lien 
for the taxes aforesaid. 

10. Complainant further shows that the trustees have in hand 
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a sum in cash of about five hundred dollars only applicable to the 
discharge of said taxes, but your complainant is unable to apply 
the same thereto for the reasons hereinafter stated. 

11. Your complainant further shows that his co-trustee, the de¬ 
fendant Francis D. Shoemaker, without any difference or cause of 
difference, arising between him and your complainant as to the propel 
management of said trusts under said wills, and without any per¬ 
sonal disagreement, discord or complaint, about two years ago 
ceased to cooperate with your complainant in the discharge of the 
trusts by the said wills created, and has constantly and ever since 
ceased to act, and still refuses to act, with your complainant in the 
execution of the trusts by the said wills created, or any of them. 

12. That your complainant has endeavored by personal solicita¬ 
tion, both oral and in writing, many times earnestly repeated, to 
induce his co-trustee to cooperate with him in the discharge of 
their duties as trustees, both in the sale of the property, in the divi¬ 
sion of parts of it, and in the payment of taxes, but that his said 
co-trustee, while interposing no objection to any of the acts proposed 
to be done by this complainant, and not suggesting any himself, per¬ 
sistently declines and refuses, either to act, or to refuse to act in the 

premises, and that your complainant is therefore powerless 

6 to execute the trusts by the said will created. 

12. Your complainant further shows that there has been 
an actual offer made to your complainant for the purchase of a por¬ 
tion of the property for the sum of three thousand dollars, and 
there is pending with your complainant, a negotiation for the pur¬ 
chase of another portion for a similar price. Your complainant 
deems it expedient in the interest of all parties concerned, to prose¬ 
cute the negotiations for the purchase sale of the said parts of said 
lands to completion, but is unable to do so without the cooperation 
of his co-trustee, who, though not disapproving or objecting to the 
same in any way, declines to co-operate with your complainant in 
the matter. 

13. Your complainant has frequently urged his co-trustee to co¬ 
operate with him in raising money to pay the taxes due upon said 
estates, but his said co-trustee declines in any way to participate in 
the execution of the trusts by the said wills created. 

14. Your complainant is further advised and believes, and there¬ 
fore avers, that he is without authority to proceed alone in the exe¬ 
cution of the trusts by the said wills created, except through the in¬ 
terposition of this court, and that it is necessary in the interest of 
all parties concerned, and that the trusts by the said wills created, 
may be properly executed, that he should be authorized and per¬ 
mitted to proceed with the execution of the said trusts, and to that 
end that his co-trustees should be required to cooperate with him, 
or retire. 

15. Your complainant further shows that by reason of 

7 the failure of the trustees to proceed in the execution of the 
trusts by the said wills created, irreparable injury is liable 

to result to all parties concerned, opportunities for advisable sales 
are lost, and the title to the property is becoming impaired by liens, 
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and in danger of being wholly lost to the parties in interest by 
reason of the non-payment of taxes, which can only be provided for 
by the cooperation of the trustees in the execution of the trusts, 
and for which purpose sales of the property are necessary, the bulk 
of the said real estate being unimproved and unproductive of any 
income. 

16. Your complainant further shows that he has endeavored in 
every way to secure the cooperation of his co-trustee in the execu¬ 
tion of the trusts created by said wills, but without success, and that 
he is therefore obliged, in the discharge of his duty, and to avoid 
permanent injury and irreparable loss to the interests of all con¬ 
cerned, to apply to this court for its direction and relief in the 
premises. 

The premises considered your complainant prays: 

1. That the United States writ of subpoena issue to the defend¬ 
ants, and each of them, requiring them to appear and answer the 
exigencies of this Bill. 

2. That the defendant Francis D. Shoemaker be decreed to co- 
operate with the complainant trustee, and execute tlie trusts in the 
wills created, or that, in default thereof, that he be by the decree 
of this court removed from the office of trustee, and all his right, 
title and authority as such trustee be decreed to be vested in your 
complainant that he may proceed with the execution of said 

trusts. 

8 3. That your complainant may have such other and fur¬ 

ther relief in the premises as to the court may seem fit and 
proper. The defendants to this Bill are: 

1. Francis D. Shoemaker. 

2. Abigail C. Newman. 

3. Charles R. Newman. 

4. Clara A. Newman. 

5. Edwin A. Newman. 

LOUIS’ P. SHOEMAKER. 

CARLISLE & JOHNSON, 

Sols, for Complt. 

I do solemnly swear that I have read the annexed and aforegoing 
Bill of Complaint by me subscribed and know the contents thereof 
and that the matters and things therein stated on my personal 
knowledge are true and those stated on information and belief I 
believe to be true. 

LOUIS P. SHOEMAKER. 

Subscribed and sworn to before me this second day of June A. D. 
1896. 

[seal.] 


OSCAR LUCKETT, 

Notary Public D. C. 


6 


L. A. MOOERS, ETC. VS. H. S. SHOEMAKER, ETC. 


9 Amended Final Decree. 

Filed October 29, 1896. 

* * * * * * * 

On motion of the complainant herein to amend the final decree 
passed in this cause on the 14th day of October, 1896, it is by the 
court this 29th day of October, 1896, adjudged, ordered and decreed 
that the said decree of October 14, 1896, be and the same is hereby 
vacated and set aside, and in lieu thereof it is adjudged, ordered 
and decreed as follows: 

First. That the order pro confesso heretofore in this cause en¬ 
tered on the 4th day of September, 1896, against the defendants 
Francis D. Shoemaker, Clara A. Newman and Edwin A. Newman, 
be and the same is hereby made final and absolute. 

Second. That the defendant Francis D. Shoemaker having re¬ 
fused to cooperate with the complainant in the execution of the 
trusts reposed in said defendant and complainant by the wills of 
Pierce Shoemaker and Abner C. P. Shoemaker in the Bill of Com¬ 
plaint in this cause set forth, the said defendant Francis D. Shoe¬ 
maker is hereby removed from the office of trustee under the wills 
aforesaid, and all the right, title, estate and authority of the said 
defendant Francis D. Shoemaker as such trustee under said wills 
is hereby divested and vested in the complainant Louis P. Shoe¬ 
maker. 

Third. And the said complainant Louis P. Shoemaker is hereby 
substituted as sole trustee in the place of the said Louis P. Shoe¬ 
maker and Francis D. Shoemaker under the wills — Pierce 

10 Shoemaker and Abner C. P. Shoemaker aforesaid with full 
power and authority to him, the said Louis P. Shoemaker, to 

fulfil and carry out all the trusts by said wills created, and further 
to use and exercise, toties quoties, all and singular the powers and 
privileges by said wills conferred upon the said Louis P. Shoemaker 
and Francis D. Shoemaker. 

Fourth. That the costs of this suit be paid out of the trust estates 
created by the wills of said Pierce Shoemaker and Abner C. P. Shoe¬ 
maker in equal moities. 

Fifth. That the said substituted trustee be and he is hereby given 
express leave and authority to apply at the foot of this decree for 
such orders and directions as he shall deem necessary in the due 
execution of said trusts under said wills, and that this cause is re¬ 
tained for that purpose. 

W. S. COX, J. 

Memoranda. 

April 20, 1917.—Petition for appointment of Trustee and for 
rule to show cause, filed. 

June 15, 1917.—Decree reviving cause and appointing Trustees, 
filed. 

June 21, 1917.—Bond of Trustees approved and filed. 
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Petition of Abner C. P. Shoemaker, Executor. 
Filed December 29, 1919. 


The petition of Abner C. P. Shoemaker, executor under the last 
will and testament of Louis P. Shoemaker, deceased, respectfully 
represents to the court as follows: 

1. Petitioner is the duly qualified executor under the last will 
and testament of Louis P. Shoemaker, deceased, the said Louis P. 
Shoemaker being the plaintiff in the above entitled cause, and is a 
citizen of the United States and a resident of the District of Colum¬ 
bia, and files this petition in his capacity as executor as aforesaid. 

2. Petitioner refers to the prior proceedings in the above entitled 
cause and prays that the same may be taken as a part of this petition 
the same as if fully incorporated in this petition; and petitioner 
further says that as will appear by the pleadings herein, the said 
Louis P. Shoemaker was trustee under the last will and testament of 
Pierce Shoemaker, deceased, for the purpose of administering a trust 
of all of the estate of the said Pierce Shoemaker and particularly that 
real estate known as part of “Resurvey” on “New Seat,” and “Vale” 
and “Fellowship” being all unimproved land in the District of 
Columbia and more particularly described in the pleadings of Law 
Suit No. 56958 in the Supreme Court of the District of Columbia and 
hereinafter referred to. That as such trustee, it became and was the 
duty of the said Louis P. Shoemaker to dispose of the said real 
estate upon the most advantageous terms and that the said Louis 

P. Shoemaker, in his lifetime, did attempt to dispose of the 
12 same and finally sold the said property to one Fulton R. 

Gordon for the sum of One Hundred Twenty-six Thousand 
Six Hundred Fifty dollars ($126,650.00). That before the sale 
to the said Fulton R. Gordon, said Louis P. Shoemaker negotiated 
or was in contact with one Daniel Carroll Diggs, a real estate broker 
in the District of Columbia, who endeavored to make sale of the 
said property for the said Louis P. Shoemaker, as trustee under 
the will of the said Pierce Shoemaker, deceased; that the said 
Louis P. Shoemaker claimed that he personally sold the said real 
estate to the said Fulton R. Gordon, but the said Daniel Carroll 
Diggs after the said sale was consummated claimed that he was the 
procuring cause of the said purchase by the said Gordon and upon 
the refusal of the said Louis P. Shoemaker to pay to him the usual 
real estate commission upon the said sale, the said Daniel Carroll 
Diggs instituted a suit at law in the Supreme Court of the District 
of Columbia against the said Louis P. Shoemaker, being At Law 
Cause No. 56958, claiming the sum of Six Thousand Three Hundred 
Thirty-two dollars and Fifty cents ($6,332.50), with interest from 
July 1st, 1911. Petitioner further says that said Louis P. Shoemaker 
contested the said claim in said suit, but that a trial of the said 
cause resulted in a verdict and judgment against the said Louis 
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P. Shoemaker in the sum of Six Thousand Three Hundred Thirty- 
two dollars and Fifty cents ($6,332.50) with interest from November 
27th, 1915. That the said Louis P. Shoemaker prosecuted an appeal 
from the said judgment in the Court of Appeals of the District of 
Columbia which court duly affirmed said judgment, and there¬ 
after the said Louis P. Shoemaker having died, petitioner 

13 as executor of the estate of the said Louis P. Shoemaker was 
compelled to pay out the sum of $8,487 49/100 being the full 

amount of the said judgment and costs. Petitioner refers to all of 
the proceedings in said Law Cause No. 56958 and prays that they may 
be considered a part of this petition as if fully set forth herein. 

3. Petitioner further says that the services for which the said 
Daniel Carroll Diggs obtained judgment against the said Louis P. 
Shoemaker were not rendered to the said Louis P. Shoemaker per¬ 
sonally, but were rendered to the said Louis P. Shoemaker as trustee 
of the estate of Pierce Shoemaker, deceased, and that the estate of the 
said Louis P. Shoemaker is entitled to reimbursement out of the 
trust estate of the said Pierce Shoemaker, deceased. 

4. Petitioner further says that this cause was referred to the 
Auditor to state the account of the trustees substituted in the place 
of the said Louis P. Shoemaker herein, for the purpose of distribut¬ 
ing the balance of the proceeds of said sale to the said Fulton R. 
Gordon, and the said Auditor of the court on, to-wit, the 14th day 
of August, 1918, filed his report herein in connection with the dis¬ 
tribution of the said proceeds or balance of the fund coming from the 
said sale from Fulton R. Gordon in which report he reserves a fund 
to cover the payment by the said estate of Louis P. Shoemaker, de¬ 
ceased, of the said Diggs’ judgment if authorized or directed by this 
Honorable Court so to do. 

Wherefore, the premises considered, petitioner says: 

(1) That this Honorable Court pass an order herein di- 

14 recting that the trustees substituted in the place of the said 
Louis P. Shoemaker, trustee under the will of the said Pierce 

Shoemaker, deceased, for the purpose of making distribution of the 
balance of the proceeds of sale to the said Fulton R. Gordon, pay to 
the petitioner as executor under the will of the said Louis P. Shoe¬ 
maker, deceased, the sum of $8,487 49/100, being the amount paid 
out in settlement of the Diggs’ judgment. 

(2) And for such other and further relief as the nature of this 
petition may require and to the court may seem just and proper. 

ABNER C. P. SHOEMAKER. 


WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Petitioner. 


District of Columbia, ss: 

Abner C. P. Shoemaker being first duly sworn deposes and says 
that he has read over the foregoing petition by him subscribed and 
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that he knows the contents thereof; that the matters and facts therein 
stated upon his personal knowledge are true, and those stated upon 
information and belief, he believes to be true. 

ABNER C. P. SHOEMAKER. 

Subscribed and sworn to before me this 6th day of January 1919 

THOMAS C. WILLIS, 

[seal.] Notary Public, D. C. 

15 Answer of E. A. Mooers Sc E. S. Newman, Substituted Trustees. 

Filed January 30, 1920. 

******* 

The defendants Edwin A. Mooers and Enos S. Newman, substi¬ 
tuted trustees under the will of Pierce Shoemaker, deceased, for 
answer to so much and such parts as they are advised it is necessary 
and material for them to make answer unto of the petition of Abner 
C. P. Shoemaker, executor under the last will and testament of Louis 
P. Shoemaker, deceased, in the above entitled cause filed, and the 
rule to show cause issued on the said petition answering, say: 

1. These respondents are willing to admit the allegations of the 
first paragraph of the petition, for the purposes of this suit. 

2. They are willing, for the purposes of this suit, to admit the al¬ 
legations of the second paragraph of this petition. 

3. They deny the allegations of the third paragraph of the said 
petition, and aver on the contrary that the services rendered by 
Daniel Carroll Diggs, as alleged in the petition, and for which he 
obtained judgment against the said Louis P. Shoemaker, were ren¬ 
dered to the said Louis P. Shoemaker personally, inasmuch as the said 
Louis P. Shoemaker, according to the information and belief of the 
respondents, retained for his personal use a commission of five per 
cent on the sale price of the property described in the petition, 
namely, One Hundred twenty-six thousand six hundred and fifty 
($126,650.00) dollars, or a commission of Six thousand three hun¬ 
dred and thirty-two and 50/100 ($6,332.50) dollars, where- 

16 fore as the respondents are advised and believe, and accord¬ 
ingly aver, any and all services rendered by any other broker 

or brokers in connection with the said transaction were rendered to 
the said Louis P. Shoemaker personally and individually, and he 
only was responsible to them for their compensation. 

4. These respondents are willing to admit, for the purpose of this 
suit, the allegations of the fourth paragraph, of the petition, unless 
it is intended to imply therefrom that the action of the auditor in 
making the report referred to therein constitute an adjudication or an 
indication that the petitioner is entitled to any recovery in connec¬ 
tion with the subject-matter of the said petition, and they specifically 
deny that he is entitled to anything and likewise deny that the report 
of the auditor or the action of the Court thereon adjudicated or indi- 

2—3514a 
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cated that the petitioner was or is entitled to any recovery by reason 
of any of the matters or things set out in his said petition. 

Further answering the petition, these respondents say to the Court 
that the ground upon which the Court of Appeals of the District of 
Columbia decided against Shoemaker and in favor of Diggs was 
Shoemaker had been derelict in his duty and had failed to notify 
Diggs of any previous negotiations with Gordon and also failed to re¬ 
serve the right to effect a sale to Gordon himself; wherefore, these re¬ 
spondents are advised and believe, and accordingly aver, neither Shoe¬ 
maker nor his estate is entitled to reimbursement for any sum or 
sums required to be paid out to make good such dereliction. 

And, having fully answered, these respondents pray that 
17 they may be hence dismissed with their reasonable costs. 

EDWIN A. MOOERS. 
ENOS S. NEWMAN. 

W. C. SULLIVAN, 

Attorney. 


District of Columbia, ss: 

We, Edwin A. Mooers and Enos S. Newman, on oath say that we 
have read the foregoing answer by us subscribed and know the con¬ 
tents thereof; that the allegations therein set forth as of personal 
knowledge are true and those set forth upon information and belief 
we believe to be true. 

EDWIN A. MOOERS. 
ENOS S. NEWMAN. 

Subscribed and sworn to before me, this 29th day of January, 
A. D. 1920. 

[seal.] JESSE L. CONWELL, 

Notary Public in and for 

the District of Columbia. 

Answer of Abigail C. Newman and Clara A. Newman. 

Filed January 30, 1920. 

******* 

The defendants Abigail C. Newman and Clara A. Newman for 
answer to so much and such parts as they are advised is necessary 
or material for them to make answer unto, of the petition in the 
above entitled cause filed by Abner C. P. Shoemaker, executor 
18 under the last will and testament of Louis P. Shoemaker, de¬ 
ceased, and to the rule to show cause issued upon said petition, 
answering, say: 

That they have read the answer of their corespondents Edwin A. 
Mooers and Enos S. Newman, substituted trustees, believe the same 
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to be true, and adopt the said answer as their answer to said petition 
and rule. 

CLARA A. NEWMAN. 
ABIGAIL C. NEWMAN. 

W. C. SULLIVAN, 

Attorney. 

District of Columbia, ss: 

We, Abigail C. Newman and Clara A. Newman, on oath say that 
we have read the foregoing answer by us subscribed and know the 
contents thereof; that the allegations therein set forth as of personal 
knowldege are true and those set forth upon information and belief 
we believe to be true. 

CLARA A. NEWMAN. 
ABIGAIL C. NEWMAN. 

Subscribed and sworn to before me this 29th day of January, A. D. 
1920, by Clara A. Newman. 

[seal.] GEO. E. TERRY, 

Notary Public in and for 

the District of Columbia. 

Subscribed and sworn to before me this 30th day of January A. D. 
1920 by Abigail C. Newman. 

[seal.] WILLIAM A. KEMPER, 

Notary Public, D. C. 


19 Opinion of Court. 

Filed May 20, 1920. 

* ***** * 

I think that the trustee should be credited in his account with all 
the items pertaining to the Diggs case, including the expenses con¬ 
nected with the appeal. 

JENNINGS BAILEY, 

Justice. 


Order upon Claim of Louis P. Shoemaker. 

Filed July 16,1920. 

* * * * * * * 

This cause coming on to be heard at this time upon the petition 
of Abner C. P. Shoemaker, executor under the last will and testament 
of Louis P. Shoemaker, deceased, filed in the above entitled cause 
on the 29th day of December, A. D. 1919, and the answers thereto 
and the evidence taken upon the hearing; 
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And the death of the said Abner C. P. Shoemaker, executor as 
aforesaid, having been duly suggested in open Court, and he being 
also one of the trustees respondent to his said petition; 

And it further appearing to the Court that Harriet S. Shoemaker 
has been appointed and has duly qualified as administratrix d. b. n. 
c. t. a. of the will and estate of the said Louis P. Shoemaker, deceased, 
in the place and stead of the said Abner C. P. Shoemaker; 

20 It is thereupon by the Court, this 16th day of July, A. D. 
1920, adjudged, ordered and decreed that the said Harriet S. 

Shoemaker, administratrix d. b. n. c. t. a. aforesaid, be, and she 
hereby is, substituted as petitioner in the place and stead of the said 
Abner C. P. Shoemaker, executor, under the above mentioned peti¬ 
tion filed on the 29th day of December, A. D. 1919; 

And it is further adjudged, ordered and decreed that Edwin A. 
Mooers and Enos S. Newman, surviving trustees in the above en¬ 
titled cause, pay over to the said Harriet S. Shoemaker, administra¬ 
trix d. b. n. c. t. a. as aforesaid, the sum of $8,487.49 out of the 
moneys in their hands, in reimbursement of the moneys paid out 
by the late Louis P. Shoemaker, in accordance with the allegations 
and pravers of the above mentioned petition. 

JENNINGS BAILEY, 

Justice. 

And the said Edwin A. Mooers and Enos S. Newman, surviving 
trustees, in open Court, note an exception to the foregoing order, and 
note an appeal therefrom to the Court of Appeals, which appeal is 
hereby allowed, and the penalty of their bond on appeal is hereby 
fixed at the sum of $100.00 as a cost bond. 

JENNINGS BAILEY, 

O K Justice. 

WILTON LAMBERT, 

For Plaintiffs. 

WALTER B. GUY, 

Atty. Adm. c. t. a. 

21 Memoranda. 

July 19, 1920.—Undertaking on appeal of Trustees approved and 

filed. . „ # „ . 

August 30, 1920.—Time within which to settle Statement of Evi¬ 
dence extended to and including October 11, 1920. 

October 11, 1920.—Statement of Evidence submitted. 

Remittitur. 

Filed January 26, 1921. 

******* 

Now comes Harriet S. Shoemaker, Administratrix d. b. n. c. t. a. 
of the will and estate of Louis P. Shoemaker, deceased, and showing 
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to the Court that in the order passed herein heretofore, to wit, on 
the 16th day of July, A. D. 1920 the sum allowed and ordered 
to be paid over to her was inadvertently stated as $8,487.49 though 
it should have been but $8,441.24: 

And enters a remittitur of the sum of $46.25 thereby reducing 
the amount so to be paid to the correct sum of $8,441.24. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 
WALTER B. GUY, 

Attorneys for Harriet S. Shoemaker, Admx. 


22 Order Making Statement of Evidence Part of Record. 

Filed January 26, 1921. 

******* 

This cause coming on to be heard, at this time, upon the settle¬ 
ment of the statement of evidence on the appeal heretofore noted in 
the above entitled cause, and which statement of evidence was duly 
filed herein on the 11th day of October, A. D. 1920, pursuant to 
a notice attached thereto; and all parties in interest being now pres¬ 
ent in Court and having duly signified their consent thereto, and 
the Court having signed the said statement of evidence, it is there¬ 
upon by the Court this 26 day of January, A. D. 1921, adjudged, 
ordered and decreed that the said statement of evidence, this day 
signed by the Court as aforesaid, be, and the same hereby is, made 
matter of and part of the record in the above entitled cause. 

JENNINGS BAILEY, 

Justice. 

We consent 

W. J. LAMBERT, 

R. H. YEATMAN, 

WALTER B. GUY, 

A tty8. for Petitioner. 

W. C. SULLIVAN, 

Attorney for Respondents. 

23 Assignment of Errors. 

Filed January 26, 1921. 

******* 

The Court erred in the particulars following, namely: 

1. In admitting in evidence the statement of amount of costs, ex¬ 
penses and outlays of Louis P. Shoemaker and his executor on ac¬ 
count of and in connection with the claim and judgment of Daniel 
Carroll Digges, in that the said statement of account includes three 
separate and several items for premium on appeal bond in the sum 
of $35.00 each. 
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2. In admitting in evidence the statement of amount of costs, ex¬ 
penses and outlays of Louis P. Shoemaker and his executor on ac¬ 
count of and in connection with the claim and judgment of Daniel 
Carroll Digges, in that the said statement of account includes the 
item of September 6, 1918 “William G. Johnson, attorney’s fee and 
costs, on appeal $615.05”, not only because the said appeal was 
wrongfully and negligently taken by the said Shoemaker, without 
any justification, reason or excuse therefor, but also because the 
said item does not show what part thereof represents attorney’s fees, 
what part costs, or of what the costs consisted. 

3. In admitting in evidence the statement of amount of costs, ex¬ 
penses and outlays of Louis P. Shoemaker and his executor on ac¬ 
count of and in connection with the claim and judgment of Daniel 
Carroll Digges, in that the said statement of account included the 
item of December 1, 1917, J. S. Swormstedt, judgment $6,939.33, 

interest $213.11, or a total of $7,125.44, because the said 

24 item does not show what part of the sum so paid to the said 
J. S. Swormstedt represents costs on appeal for which Digges 

recovered judgment in the Court of Appeals, the said Shoemaker 
not being entitled to reimbursement for such costs on account of 
the fact that the said appeal was wrongfully and negligently taken 
by the said Shoemaker, without justification, reason or excuse there¬ 
for. 

4. In admitting in evidence the statement of amount of costs, ex¬ 
penses and outlays of Louis P. Shoemaker and his executor on ac¬ 
count of and in connection with the claim and judgment of Daniel 
Carroll Digges, inasmuch as it is impossible for the Court to deter¬ 
mine what part, if any, of the said sum of $615.05 and of $7,125.44 
aforesaid is properly allowable to or recoverable by the petitioner. 

5. In entering a decree for the petitioner in the sum of $8,441.24 
(under the remittitur subsequently filed) in that the expenses in¬ 
curred by the appeal, including the bond premiums, costs and at¬ 
torney’s fees were improperly included in the said sum, for the 
reason that the said appeal was taken by the said Shoemaker wrong¬ 
fully, negligently, and without justification, reason or excuse there¬ 
for. 

6. In entering a decree for the petitioner in the sum of $8,441.24 
;(under the remittitur subsequently filed) in that the respective sums 
of $7,125.44 and $615.05 were not itemized with sufficient particu¬ 
larity to enable the Court to determine what part, if any, of the 
said sums or either of them was properly allowable. 

7. In entering any decree in favor of the petitioner for that the 
said appeal was taken by the said Shoemaker negligently, wrong¬ 
fully and without justification, reason or excuse therefor, and 

25 the Court of Appeals of the District of Columbia so held in 
cause No. 2930 on its docket. 

8. In entering any decree in favor of the petitioner for that the 
judgment in favor of Digges was rendered against Shoemaker solely 
because of his neglect to notify the plaintiff Digges of the alleged 
previous negotiations between Shoemaker and Gordon, and his 
neglect to reserve from Digges to himself the right to effect a sale 
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to Gordon regardless of Digges, as found by the jury in Law cause 
No. 56958 and held by the Court of Appeals of the District of Co¬ 
lumbia in cause No. 2930 on its docket. 

9. In entering any decree in favor of the petitioner for that 
though the will of Pierce Shoemaker, deceased, the charter by 
which the trustee Shoemaker was compelled so guide himself, lim¬ 
ited his compensation for services in making sales of the property 
to three per cent of the gross sale price, the said Shoemaker, Trus¬ 
tee, had, prior to the institution of the said Digges suit, paid to 
himself the testamentary commission of three per cent of the gross 
amount of the sale, and consequently is not entitled to reimburse¬ 
ment for expenses in excess of that sum by way of compensation 
for services in making sale. 

10. In entering any decree in favor of the petitioner for that, by 
the terms of the ratification and approval of the contract of sale 
to Gordon, given by the beneficiaries under the trust of which Louis 
P. Shoemaker was trustee, it was expressly provided that the ex¬ 
penses incident to the sale should be paid bv the said Louis P. 
Shoemaker out of the cash payment to him made by Gordon, which 

said expenses were paid by the said Louis P. Shoemaker, 
26 Trustee, out of such cash payment and the balance thereof, 
amounting to but $3,566.32, was distributed in September, 

1911. 

11. In entering any decree in favor of the petitioner for that, upon 
all of the facts, the claim of Digges against the said Louis P. Shoe¬ 
maker was a personal one as to Shoemaker and not one against him 
as trustee or for which the trust estate was in any sense or to any 
extent responsible or answerable. 

W. C. SULLIVAN, 
Attorney for Respondents. 


Designation of Record. 

Filed January 26, 1921. 

******* 

Now come the petitioner and the respondents, by their counsel, and 
designate as the transcript of record on appeal in the above entitled 
cause heretofore noted, in addition to the statement of evidence 
signed by the Court for use on said appeal, the following: 

1. Original bill filed on June 2, 1896 by Louis P. Shoemaker 
against Francis D. Shoemaker and others for execution of trust under 
will of Pierce Shoemaker, deceased. 

2. Amended final decree of October 29, 1896. 

3. Memorandum of petition filed April 20, 1917 by Abigail C. 
Newman to appoint trustee in the place and stead of Louis P. Shoe¬ 
maker, deceased. 

4. Memorandum of decree passed on June 15, 1917 appointing 

Abner C. P. Shoemaker, Edwin A. Mooers and Enos S. 
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27 Neuman as trustees in the place and stead of Louis P. Shoe¬ 
maker, deceased. 

5. Memorandum of approval of bond of said trustees given June 
21, 1917. 

6. Petition of Abner C. P. Shoemaker filed on December 29, 1919. 

7. Answers to the said petition filed January 30, 1920. 

8. Opinion of Court filed on May 20, 1920. 

9. Order upon the claim on behalf of the estate of Louis P. Shoe¬ 
maker entered on July 16, 1920. 

10. Memorandum of approval of appeal bond given July 19, 1920. 

11. Memorandum of extensions of time to settle statement of evi¬ 
dence. 

12. Memorandum of submission to Court of statement of evidence 
within the time limited therefor as extended. 

13. Remittitur. 

14. Order making statement of evidence part of record. 

15. Assignment of errors. 

16. This designation. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

WALTER B. GUY, 

Attorneys for Petitioner. 
W. C. SULLIVAN, 

Attorney for Respondents. 


28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan LI. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 17430 in Equity, wherein Louis 
P. Shoemaker is Plaintiff and Francis D. Shoemaker et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of February, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 
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29 In the Supreme Court of the District of Columbia. 

No. 17430, Equity. 

Louis P. Shoemaker, Trustee, et al., 

vs. 

Francis D. Shoemaker et al. 

Statement of Evidence on Appeal. 

Be it remembered that, at the trial of the issues joined upon the 
petition of Abner C. P. Shoemaker, Executor under the last will and 
testament of Louis P. Shoemaker, deceased, filed in the above-en¬ 
titled cause heretofore, to wit, on the 29th day of December, A. D. 
1919, the petitioner, to maintain the issues upon his part joined, of¬ 
fered evidence tending to prove that he was executor under the last 
will and testament of Louis P. Shoemaker, deceased; that the said 
Louis P. Shoemaker was trustee under the will of Pierce Shoemaker, 
deceased, and that as such trustee the said Louis P. Shoemaker did, 
on the 29th day of June, A. D. 1911 enter into a written contract 
with one Fulton R. Gordon for the sale to the said Gordon at and 
for the purchase price of $126,650.00 of the tract or parcel of land 
in the said written contract described, which said written contract 
is in the words and figures following: 

This Agreement made this 29th day of June, A. D. 1911, by and 
between Louis P. Shoemaker, of the District of Columbia, in his 
capacity as Trustee under the Will of Pierce Shoemaker, deceased, 
hereinafter styled the Vendor, and Fulton R. Gordon, of the same 
place, hereinafter styled the Vendee, witnesseth: 

That the said vendor agrees to sell and convey to the vendee, by 
good and sufficient deed in fee simple, and the vendee agrees to 
purchase all that tract or parcel of land in the District of Columbia, 
known and described as follows: All that tract of land lately part 
of the Estate of Pierce Shoemaker, fronting on the Broad Branch 
Road and bounded on the South by the Moreland tract and the land 
of the California Syndicate and on the north principally by the 
Horace Jones tract, containing fifty acres, more or less, at 

30 and for the price of twenty-five hundred dollars ($2,500.) 
per acre, and at that rate for any portion thereof less than 

one acre, upon the terms following: 

1. The vendee is to purchase the land above described, at the said 
price, whatever the acreage may be and the vendor and vendee agree 
that the acreage shall be determined by the survey and computation 
of the Surveyor of the District of Columbia, his survey and computa¬ 
tion to be binding upon the parties as to metes and bounds, courses 
and distances and quantity or acreage of the tract sold. 

2. The purchase price shall be paid by the vendee as follows: One 

3—3514a 
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thousand dollars ($1,000) in cash, on the signing of this agreement; 
nine thousand dollars ($9,000) on or before sixty (60) days from the 
date hereof. 

3. The vendee shall execute and deliver to the vendor his four 
promissory notes dated July 1, 1911, payable to the order of the 
vendor on or before One (1), two (2), three (3) and four (4) years, 
respectively after date, at the office of the American Security and 
Trust Company, in Washington, D. C., each and every of said notes 
to be for the sum of twenty thousand dollars ($20,000) with interest 
from date to maturity at four (4) per cent per annum, the interest 
to be payable semi-annUally. 

4. For the balance of the purchase money, over and above the 
ninety thousand dollars ($90,000) in cash and notes hereinbefore 
provided for, the vendee shall execute and deliver to the vendor his 
promissory note dated July 1, 1911, payable on or before five (5) 
years from date, to the order of the vendor, at the office of the said 
American Security and Trust Company, with interest from date to 
maturity, at the rate of four (4) per centum per annum, payable 
semi-annually; the interest and principal upon all of said five notes 
to be payable at the said office of the American Security and Trust 
Company. Provided that should any of the principal of any of said 
notes or any installment of interest on any one thereof be unpaid 
when due such unpaid principal and interest shall bear interest at 
six (6) per centum per annum from the time the same became due, 
until paid. 

5. Each and every of said five (5) promissory notes shall be the 
first lien on the real estate hereby bargained and sold and be secured 
as such first lien by a deed of trust, to be a recorded first lien upon 
all of said real estate, conveying said real estate, free of any dower 
rights of the wife of the vendee, to be manifested by her joining in 
the deed of trust, the American Security and Trust Company to be 
the grantee and trustee therein. The said deed of trust to be in the 
usual form in use in this District to secure payment of deferred pur¬ 
chase money, and to contain among other covenants by the vendee 
covenants that the vendee will pay the said promissory notes, and the 
interest thereon, and all taxes, general and special assessed against 
said real estate while any of the debt remains unpaid, and that upon 

default at any time in the payment of any of said notes or of 
31 any interest thereon, or taxes, the whole of said indebtedness 

may, at the option of the vendor, be treated as immediately 
due and a sale of the real estate may be made by the trustee in said 
deed of trust. 

6. Whereas it is the purpose of the vendee to make and record a 
plat of subdivision of said tract into blocks or squares and lots with 
streets and alleys for the accommodation of said lots in conformity 
with the Act of Congress for the establishment of a Permanent Sys¬ 
tem of Extension of Highways in the District of Columbia, and the 
amendments thereof, such subdivision to be approved by the Com¬ 
missioners of the District of Columbia, and to dedicate to the public 
for such use the necessary parts of said tract to constitute such streets 
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and alleys, and to sell the said lots of said subdivision to divers per¬ 
sons, and to that end to improve the said tract by clearing the same, 
grading and laying out the streets and alleys and other like works, 
it is therefore further agreed that the vendee shall covenant in said 
deed of trust that he will, during the first year after the conveyance 
to him of said tract expend upon said improvements not less than 
twenty thousand ($20,000) dollars, ten thousand dollars ($10,000) 
of which shall be expended during the first six months of said year, 
the whole of the said expenditures to be made in the following order. 

First in clearing up the entire tract of surplus trees, stumps and 
undergrowth; Second, in grading and regulating McKinley Street 
eastward from Broad Branch Road to Thirty-Second Street in accord¬ 
ance with grades to be approved by the Commissioners of the Dis¬ 
trict of Columbia; Third, in grading and regulating that portion of 
Thirty-third Street which lies within said tract with grades to be ap¬ 
proved by said Commissioners, and Fourth, in the like grading and 
regulating of the remaining streets in said tract. The performance 
of said covenant to be secured by said deed of trust in like manner as 
the payment of said promissory notes and any default thereon to have 
the same operation and effect and to give to the vendor the like right 
to treat the whole debt as presently due and payable. 

7. To facilitate the plans of the vendee, the said deed of trust 
shall contain covenant by the vendor and the grantee trustee in said 
deed of trust that the trustee shall unite with the vendee in releasing 
from the lien of said deed of trust all those portions of the said tract 
which, in the scheme of said subdivision may be required to be dedi¬ 
cated for streets and alleys and further that the trustee shall, from 
time to time, when requested by the vendee and at his cost, release 
from the lien of said deed of trust any lot or lots in said subdivision 
designated by the vendee, upon the payment by the vendee to the 
vendor on account of the principal of the indebedness secured to the 
said deed of trust a sum equal to fifteen cents per square foot for all 
ground released which lies west of Thirty-third Street, and of ten 

cents per square foot for all other ground in the said tract, 
32 subject to the lien of said deed of trust and further that all 

such partial payments on account of principal shall be credited 
upon the note first maturing, or to mature after any such partial 
payment. 

It is further agreed that in the subdivision of said tract the lots 
shall be approximately forty (40) feet wide, but no lot shall be less 
than thirty (30) fe/st wide. 

8. The vendor shall convey the tract of land hereby agreed to be 
sold and conveyed to the vendee by good and sufficient deed in fee 
simple with special warranty, and a good title of record to be so certi¬ 
fied by the Real Estate and Columbia Title Insurance Companies, of 
the District of Columbia, free of all liens and incumbrances, includ¬ 
ing taxes to June 30, 1911, and said deed shall contain covenants 
running with the land that no building shall be erected on said land 
costing less than thirty-five hundred ($3,500) dollars, and that no 
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part of said land shall be occupied or used for residence by negroes 
or persons of negro blood, commonly called colored persons. 

The deed in fee and deed of trust shall be prepared and approved 
by counsel for the vendor, the cost of preparing deed to be paid by 
vendor, all other conveyancing, recording and examination of title, 
surveying, platting and recording subdivision at the cost of the 
vendee. 

Should the said Title Insurance Companies decline to certify a 
good record title in fee simple in the vendor within sixty days from 
this date, then the said one thousand dollars shall be returned to the 
vendee and this agreement shall be null and void and no claim shall 
be made against the vendor hereunder and the vendor shall not be 
required to make good any defects of title and all rights of the 
vendee shall cease. 

Should the said Title Insurance Companies certify a good record 
title in fee simple in the vendor within sixty days from the date 
hereof and the vendee fail to comply with the terms of sale in sixty 
(60) days from the date hereof, then the said one thousand dollars 
($1,000) shall become the absolute property of the vendor as liqui¬ 
dated damages for such default by the vendee and all other rights 
of the parties to this agreement, the one against the other, shall cease 
and determine and it is agreed that time shall be regarded as being 
of the essence of this contract. 

Should the vendee fulfill his obligations hereunder on or before 
sixty days from the date hereof by fully complying with the terms 
hereof, then he shall be allowed out of the nine thousand ($9,000) 
dollars cash payment, a sum equal to one and one-half (l 1 /^) per 
centum of the entire purchase price, both cash and deferred pay¬ 
ments. 

33 This contract shall not be assigned by the vendee and any 
attempted assignment either voluntary or involuntary, as by 
operation of law upon the assets of the vendee shall terminate this 
contract and forfeit to the vendor, as liquidated damages, the one 
thousand dollars paid on account of the purchase money. 

In witness whereof the parties hereto have hereunto set their 
hands and seals in duplicate on the day and year first above written. 
(Signed) LOUIS P. SHOEMAKER, [seal.] 

Ex. & Tr. Est. P. Shoemaker. 
(Signed) FULTON R. GORDON. [seal.] 

itness * 

(Signed) EMILIE D. DYSLAND. 

We, the undersigned beneficiaries under the will of Pierce Shoe¬ 
maker, deceased, do hereby ratify and approve the annexed contract 
of sale by Louis P. Shoemaker, Trustee, to Fulton R. Gordon, in 
each and every of its provisions. We further agree that out of the 
cash payment to be made by said Gordon the said Louis P. Shoe¬ 
maker, Trustee, shall pay all expenses incident to said sale, including 
the commissions of said Louis P. Shoemaker, Trustee, of three per 
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cent upon the whole purchase price of the said land and the allowance 
of one and one half per cent upon said whole purchase price to said 
Gordon and the fees of Wm. G. Johnson for his services in consulta¬ 
tion, advice, preparation of contract and conveyances and services in 
the Equity Cause of Shoemaker v. Shoemaker, No. 21922, Equity, to 
obtain a decree authorizing the dedication of streets and alleys 
through said land, and the balance of said cash shall be at once dis¬ 
tributed among the parties according to their respective interests. 

We further agree that the notes given by the said Gordon for the 
deferred purchase money shall be deposited by the said Louis P. 
Shoemaker, Trustee, to his credit as such Trustee, with the American 
Security and Trust Company, and that all payments, either on ac¬ 
count of principal or interest when made by said Gordon shall be 
immediately distributed by said Trustee among the parties in interest 
according to their respective interests therein. 

(Signed) ABIGAIL C. NEWMAN. 

“ CLARA A. NEWMAN. 

That the said Louis P. Shoemaker, in making the aforesaid con¬ 
tract, was acting pursuant to the authority in him vested by the will 
of Pierce Shoemaker, deceased, which will appointed the said 
34 Louis P. Shoemaker and Frances D. Shoemaker as co-excutors 
and co-trustees and by decree of this honorable Court passed in 
the above entitled cause on, to wit, the 29th day of October, A. D. 
1896, the said Francis D. Shoemaker was removed as such trustee, 
leaving the said Louis P. Shoemaker as the sole trustee under the 
will Df Pierce Shoemaker, deceased, which said will is in the words 
and figures following, namely : 

In the Name of God, Amen. 

I, Pierce Shoemaker, being of sound and disposing mind and 
memory, considering the certainty of death and the uncertainty 
of the time thereof, do make, publish and declare this my last will 
and testament, hereby revoking all former wills by me at any time 
made. 

1. I committ my soul to Almighty God, and my body to the 
earth, to be decently burned at the discretion of my executors here¬ 
inafter named, and after the payment of all my just debts, including 
funeral expenses and the expenses of administration, the residue of 
my estate I give, devise and bequeath as follows, to wit: 

2. In token of my appreciation of the long and devoted services 
of Mary C. McWilliams to my family and myself and in final dis¬ 
charge and payment of any unsatisfied balance which may remain 
due her on that account at the time of my death, I hereby give and 
bequeath to the said Mary C. McWilliams the sum of Five thou¬ 
sand ($5,000) Dollars, and direct my executors hereinafter named 
to pay the same unto her as soon as may be done conveniently after 
my decease and within one year thereafter. 

3. I give, devise and bequeath all the rest, residue, reversion and 
remainder of my estate, real and personal, of whatsoever kind and 
wheresoever situated, whereof I shall die seized and possessed or to 
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which I shall he entitled in any wise at the time of my death, unto 
my sons, Louis P. Shoemaker and Francis D. Shoemaker, my ex¬ 
ecutors hereinafter appointed, and to the survivor of them, their 
and his heirs, executors, administrators and assigns, forever, in 
trust for the execution of this will to convert the same into cash and 
to distribute, divide and manage as hereinafter prescribed, and to 
that end and for that purpose, I hereby authorize and empower 
my said executors and the survivor of them, at their and his dis¬ 
cretion as to time, to sell and dispose of all or of any part of the 
aforesaid residue of my estate real and personal, at public or private 
sale or sales for such price or prices and upon such terms and con¬ 
ditions as to them or the survivor of them, may seem best, and to 
grant and convey the property sold to the purchaser or 
35 purchasers thereof, his, her or their heirs, executors, admin¬ 
istrators or assigns, absolutely, by delivery or in fee simple 
according to its kind, free from all liability for or on account of the 
application of the purchase money; and upon full compliance being 
made with the terms of any such sale or sales thereupon and as 
soon thereafter as conveniently may be done, to distribute and 
divide the proceeds thereof, after deducting therefrom a sum equal 
to three per centum of the gross amount of such sale or sales, which 
sum I hereby give and allow to my executors, or to the survivor of 
them, as compensation for their or his services in making such 
sale or sales,—equally, share and share alike, between my four 
children, Louis P. Shoemaker, Frances D. Shoemaker, Clara A. 
Newman, formerly Clara A. Shoemaker, and Abigail C. Newman, 
formerly Abigail C. Shoemaker, and between the survivors of them, 
and if any one or more of my said children should have departed 
this life leaving lawful issue, him, her or them surviving at the 
time of making any such distribution or division of the proceeds 
of a sale or sales of any part of my said estate then and in that event 
I direct that said proceeds, less the commission allowed by me, as 
aforesaid, be distributed and divided equally between my surviving 
children and the issue then living of my child or children who 
may then be dead, the issue of such deceased child to take per stirpes 
and not per capita only the share or respective shares which the 
parent or respective parents if living would have taken, and pend¬ 
ing such sales as may be made as aforesaid from time to time, I 
hereby further authorize and direct my said executors and the sur¬ 
vivor of them, to manage, control, rent and lease my real estate and 
generally to do any acts which I might myself do with a view 
to protect the property and to realize upon it, and to divide up the 
rents and revenues which may be collected by them out of said 
property, after receiving therefrom a commission of five per centum 
on the gross amount or amounts thereof as a compensation which 
I hereby allow for their services in the care and management of 
the said property, monthly and from month to month among and 
between my said children, share and share alike, according to the 
manner of division hereinbefore prescribed in respect of sales. 

I nominate, constitute and appoint my beloved sons, Louis P. 
Shoemaker, and Francis D. Shoemaker, executors of this my last 
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will and testament, and all powers conferred upon them shall vest 
in the survivor. And as I have entire confidence in my said ex¬ 
ecutors, I desire that they shall be excused from the necessity of 
giving bond for the faithful performance of their duties. 

In testimony of all of which I have hereunto set my hand and 
seal this twenty-fifth day of February, in the year of our Lord, One 
thousand, eight hundred and ninety one. 

PIERCE SHOEMAKER, [seal.] 

Signed, sealed, published and declared by Pierce Shoe- 
36 maker, the above named testator, as and for his last will and 
testament, in the presence of us, who, at his request, and in 
his presence, and in the presence of one another, have subscribed 
our names as witnesses thereto. 

JAMES F. DARTT, 

1709 19 St. N. W. 

ALCILIADES P. WHITE, 

Brightwood, D. C. 

CHARLES H. WHITE, 

Brightwood, D. C. 

That, after the making of the aforesaid contract between Louis P. 
Shoemaker, trustee, and Fulton R. Gordon, the said contract was 
consummated, conveyance was made to the said Gordon and the pur¬ 
chase price was paid by him to the trustee, the accounts of the said 
Louis P. Shoemaker with the estate of his said father and with the 
said Fulton R. Gordon in connection therewith being, as show T n by 
the books of accounts of the said Louis P. Shoemaker, as follows: 


mi. 

Sept. 6. 


To Gordon. 

Estate of P. Shoemaker. 50-acre Tract. 

1911. 


Wm. Johnson, fee. 

(Fee for prep. 

$150.00 

Selling 

Price. 

$126,650.00 

trust, see credit— 





pd. by Gordon).. 

25.00 

Gordon pd. for prep, trust. 

25.00 

General taxes 


Gordon 

pd. for recording 


(1911) . 

Special tax Kitten- 

381.62 

trust 


4.40 

house St. 

184.56 




Auditor’s fee. 

15.00 




Trustee’s Com. 3%. 

3,799.50 




Com. to Gordon... 
Rec. trust (re- 

1,899.75 




funded) . 

4.40 




Notary fee. 

2.50 




Blue print. 

Bal. for distribu- 

.75 




Cash. $3,566.32 
Notes. 116,650.00 

120,216.32 





1126,679.40 


$126,679.40 
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37 Fulton R. Gordon, 50-acre Tract. 

1911. 

June 29. Deposit. $1,000.00 

Com. 1%%. 1,899.75 

Trust, 4 notes at 
$20,000, paya¬ 
ble on or be¬ 
fore 1-2-3-4 yrs. 

& 1 note @ 

$36,650 paya¬ 
ble on or be¬ 
fore 5 yrs. 
dated July 1, 

1911, Int. 4%.. 116,650.00 

Prep, deed of 

trust . 25.00 

Bal. Cash payment.... 7,100.25 

Rec. Trust. 4.40 


$126,679.40 

And the petitioner offered further evidence tending to prove that, 
on, to wit, the 2nd day of June A. D. 1914 one Daniel Carroll Digges 
brought suit against the said Louis P. Shoemaker, individually, and 
not as trustee, in cause numbered 56,958 on the Law Docket of this 
honorable Court, seeking to recover a commission of five per cent on 
the sale price of the hereinbefore mentioned lands and premises, 
or the sum of $6,332.50, with interest thereon from the first day of 
July, A. D. 1911, which eventuated in a judgment entered for the 
plaintiff, after trial, on the 27th day of November, A. D. 1915, for the 
sum of $6,332.50, with interest from the said 27th day of November, 
1915, besides costs, from which judgment the defendant Shoemaker 
appealed, and the said judgment was affirmed by the Court of Ap¬ 
peals of the District of Columbia (46 App. D. C., 206) on the 6th 
day of March, A. D. 1917; 

38 That the petitioner Abner C. P. Shoemaker, executor under 

the last will and testament of Louis P. Shoemaker, deceased, 
had paid and satisfied the judgment so rendered in favor of Digges 
on the first day of December, 1917 by paying the sum of $7,125.44, 
and that the costs, expenses and outlays of the said Louis P. Shoe¬ 
maker and his said executor on account of and in connection with 
the claim and judgment of the said Digges aggregated the sum of 
$8,487.49, itemized as follows: 


Purchase Price.$126,650.00 

Prep. Deed of trust. 25.00 

Rec. “ “ “ . 4.40 


$126,679.40 
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Account as to Digges Case. 

Sterrett. 

Paid by Louis P. Shoemaker, as follows: 

Dec. 1915. J. S. Swormstedt, prem. on appeal bond $35.00 

Smith & Hulse Company, 

reporting Digges case. $68.75 

reporting Sterrett case. 46.25 

- 115.00 

William G. Johnson, Attorney, fee in 
trial court. 500.00 


Paid by A. C. P. Shoemaker, Executor, as follows: 


April 

25, 

1917. 

J. S. Swormstedt, prem. on appeal 
bond to Nov. 19, 1917. 

35.00 

October 

11 

<< 

J. S. Swormstedt, prem. on appeal 
bond . 

35.00 

Dec. 

1 

<< 

J. S. Swormstedt, judg¬ 
ment . 6,939.33 

interest . 213.11 

7,125.44 

Sept. 

6, 

1918. 

Wm. G. Johnson, Attorney’s fee 


and costs, on appeal.. 615.05 

Total ... $8,487.49 

39 But the petitioner admitted that, in the foregoing state¬ 
ment, the payment of $46.25 to Smith and Hulse for report¬ 
ing the Sterrett case was improperly included in the statement and 
that the respondents were in no event liable therefor; and the re¬ 
spondents objected to the admission of the foregoing statement of 
account in evidence upon the grounds, following, namely: that it 
included three several and separate items for premium on appeal 
bond in the sum of $35.00 each, and also included attorney’s fees 
and costs on appeal in the aggregate sum of $615.05, whereas the 
appeal was wrongfully and negligently taken by the said Louis P. 
Shoemaker, without any justification, reason or excuse therefor and 
consequently neither he nor his estate or his executor is entitled to 
reimbursement for any of the expenses of the said appeal, whether 
premiums on appeal bond, attorney’s fees or costs; and also because 
it does not appear what part, if any, of the sum of $7,125.44 paid 
by the petitioner to J. S. Swormstedt represents costs on appeal for 
which the plaintiff Digges recovered judgment in the Court of Ap¬ 
peals, and the claim for reimbursement of which said costs, if any, 
is equally within the objections above stated to the premiums on 
appeal bond, attorney’s fees and costs of appeal; and also because it 
does not appear what part of the sum of $615.05 representing attor¬ 
ney’s fee and costs on appeal represents the attorney’s fee and what 

4—3514a 
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part thereof represents the costs; and also because, in view of the 
failure to segregate the said respective sums of $7,125.44 and 
$615.05 as aforesaid it is impossible for the Court to determine 
what part, if any, of the said sums or either of them is properly 
allowable to and recoverable by the petitioner; but the said 

40 objections were by the Court severally and separately over¬ 
ruled, and the respondents then and there noted several and 

separate exceptions to the action of the Court in so overruling their 
respective and separate objections, which exceptions were by the 
Court duly allowed and noted upon its minutes. 

And thereupon the petitioner rested. 

And thereupon, to maintain the issues upon their part joined, the 
respondents offered evidence tending to prove that Louis P. Shoe¬ 
maker was actively engaged in business as a real estate operator 
from the year 1876 until his death on November 24, 1916 and had 
been so engaged for fifteen years when his father, Pierce Shoemaker, 
executed and published the will hereinbefore set out, but that Fran¬ 
cis D. Shoemaker was without any business experience or knowl¬ 
edge of any kind either at the time of the making of his father’s 
said will or at any other time whatever, and that he was in fact an 
invalid and was not engaged in the real estate business at any time; 
that, in the said law cause numbered 56,958, the defendant Louis 
P. Shoemaker did not defend on the ground that the suit had been 
improperly brought against him individually and should have been 
brought against him as trustee, but only upon the ground 

41 that Digges was not the procuring cause of the sale which 
was the result solely of the personal, direct negotiations of 

Shoemaker with Gordon; that, in the said law cause, the testimony 
offered on behalf of the plaintiff, Digges, tended to show that Shoe¬ 
maker had been told, by said plaintiff and also by another witness, 
as early as February, 1911, that plaintiff was dealing with Gordon 
at which time Shoemaker informed Digges that there was the usual 
commission of five per cent in the transaction for him, while the 
testimony on behalf of Shoemaker tended to show that Shoemaker 
and Gordon had been in negotiation for the sale of the property 
for eighteen months or more prior to the making of the contract 
and for more than a year before the time when Digges and his wit¬ 
ness claimed Shoemaker had told him then there was a commission 
of five per cent for him in the transaction, but neither Shoemaker 
nor Gordon told Digges that they were already negotiating between 
themselves, and Digges was not aware of the fact, if it was a fact, 
and that Shoemaker did not know that Digges was dealing with 
Gordon and had no recollection of ever having had any conversa¬ 
tion with Digges upon the subject of a commission; but that the 
jury returned its verdict for the plaintiff. 

And the respondents further offered evidence tending to show 
that in affirming the judgment of this Court, the Court of Appeals 
of the District of Columbia, in cause numbered 2939 on its docket, 
(46 App. D. C., 206,214) said: 

“It is the law that an owner of property has the right to employ 
many brokers, and to reserve the right to sell himself, and to pay 
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such broker as shall close the sale with a customer; but, notwith¬ 
standing this, if a broker finds a customer with whom the owner 
closes the deal, and is the real procurer of the sale, he is entitled to 
his commissions. Bryan v. Abert, 3 App. D. C., 180, 187; Block 
v. Ryan, 4 App. D. C. 283, 286; Shinn v. Evans, 37 App. D. C., 
304, 308; and Moore v. Breuinger, 34 App. D. C., 86, 91. 

“This question of fact was submitted to the jury in a 

42 charge that we find unobjectionable. The jury found that 
the purchaser was not procured by the defendant, but by 

plaintiff, who stimulated him to the purchase and was the procur¬ 
ing cause of his offer. They found that defendant did not notify 
plaintiff of any previous negotiations with Gordon, nor reserve the 
right to effect a sale to Gordon himself. Plaintiff was left to believe 
that he had found the purchaser.” 

And thereupon the respondents rested, and it is hereby stipulated 
and agreed that either party may use in the Court of Appeals in this 
cause all or any part of the record in said cause numbered 2930 on 
the docket of said Court of Appeals, with like effect as if set out at 
length herein. 

And thereupon, the petitioner moved the Court to enter a decree 
in his favor for the sum of $8,441.24, being the amount of the 
aforesaid statement of costs, expenses and outlays aggregating the 
sum of $8,487.49, less the aforesaid item of $46.25, to which motion 
the respondents objected on the separate and several grounds fol¬ 
lowing: That the expenses incurred by the appeal, including the 
bond premiums, costs and attorney’s fees, were improperly included 
in the said sum, and the respective sums of $7,125.44 and $615.05 
were not itemized with sufficient particularity as more specifically 
already set forth in this bill of exceptions and with like effect as if 
reproduced at this point; that the opinion of the Court of Appeals 
of the District of Columbia on the appeal from said judgment in law 
cause No. 56,958 conclusively shows that there was no justification 
for the taking of the appeal in law cause No. 56,958 wherefore all 
expenses thereof, whether for bond premium, attorney’s fees, Court 
costs, or otherwise, must be borne personally by the trustee who im¬ 
properly took the said appeal; that the opinion of the Court of Ap¬ 
peals of the District of Columbia upon the appeal from the judgment 
in law cause No. 56,958 conclusively shows that, by the finding of 
the jury in the said law cause, Shoemaker was held liable in that 
cause solely because of his neglect to notify the plaintiff Digges of 
the previous negotiations which he had claimed to have had 

43 with Gordon and also neglected to reserve from Digges to 
himself the right to effect a sale to Gordon regardless of 

Digges, leaving Digges to believe that he had found Gordon as the 
purchaser of the property, but for which negligence on Shoemaker’s 
part its verdict would have been in his favor instead of against him, 
and that consequently Shoemaker cannot be reimbursed for any 
outlays, expenses or payments to which he was subjected or which 
he was compelled to make or incur solely because of such negligence 
on his part; because the will of Pierce Shoemaker, deceased, the 
charter by which the trustee Shoemaker was compelled to guide him- 
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self, limited his compensation for services in making sales of the 
property to three per cent of the gross amount of such sales, not¬ 
withstanding which fact he had, prior to the institution of the said 
Digges suit, paid to himself the testamentary commission of three 
per cent of the gross amount of the sale, and by reason of such pay¬ 
ment to himself he became obligated to make payment out of his 
own funds for all sendees rendered by Digges. And, for the rea¬ 
sons and upon the grounds stated, the respondents objected to the mo¬ 
tion of the petitioner, which motion of the petitioner the Court 
granted, and which objections thereto by the respondents the Court 
overruled, to which action of the Court, upon each of the grounds 
aforesaid, the respondents severally and separately then and there 
noted an exception, which exceptions were by the Court allowed 
and duly entered upon its minutes. 

And be it further remembered that the foregoing comprises all 
of the testimony offered on the hearing of the issues joined upon 
the aforesaid petition of Abner C. P. Shoemaker, executor under 
the last will and testament of Louis P. Shoemaker, deceased. 

And be it further remembered that the respondents Edwin A. 
Mooers and Enos S. Newman, surviving trustees, pray the Court to 
sign this as the statement of the evidence taken on the hearing 
44 of the said issues, for use on their appeal from the decree en¬ 
tered by the Court on the 16th day of July, A. D. 1920, and 
the same is now done nunc pro tunc this 26th day of January, A. D. 
1921. 


JENNINGS BAILEY, 

J ustice. 


0. K. 

R, H. YE ATMAN, 

Of Attorneys for Petitioner. 

\V. C. SULLIVAN, 

A tty. for Respondents. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3514. Edwin A. Mooers et al., &c., vs. Llarriet S. Shoemaker, admx. 
d. b. n. c. t. a. Court of Appeals, District of Columbia. Filed Mar. 
7, 1921. Henry W. Hodges, clerk. 
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STATEMENT 

This case is a sequel to Shoemaker vs. Digges, 46 
App. D. C., 206, where this Court affirmed a judg¬ 
ment recovered by Digges, a real estate broker, for 
a commission upon a sale of certain real estate to one 
Fulton R. Gordon. The sale was unquestionably 
closed between Shoemaker and Gordon directly. Shoe- 
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maker neither reserved the right to effect a sale to 
Gordon himself, nor so much as informed Digges of 
his alleged previous negotiations. It was solely be¬ 
cause of this neglect that Digges recovered judgment 
against Shoemaker. Shoemaker is now dead and his 
legal representative seeks reimbursement. In this 
effort he was successful in the trial Court. The pur¬ 
pose of the present appeal is to reverse that decree. 

Such payment was and is resisted mainly upon the 
grounds that the payment so sought to be reimbursed 
was occasioned by the negligence of Shoemaker, in 
not advising Digges of his alleged negotiations with 
Gordon, and that the payment itself was of such a 
character as that Shoemaker alone was responsible 
therefor, both under the terms of the will appointing 
him and under the terms of the written agreement of 
sale out of which the transaction arose. 

Pierce Shoemaker died on May 20, 1891, leaving a 
will by which he appointed Louis P. Shoemaker and 
Francis D. Shoemaker, as executors and trustees, to 
whom, as joint tenants, by the third clause thereof, he 
left all his estate, after a comparatively small bequest, 
in trust to convert the same into cash, with authority 
to sell, ‘‘and upon full compliance being made with the 
terms of any such sale or sales thereupon and as soon 
thereafter as conveniently may be done, to distribute 
and divide the proceeds thereof, after deducting there¬ 
from a sum equal to three per centum (3%) of the 
gross amount of stick sale or sales, which sum I here¬ 
by give and allow to my executors or to the survivor 
of them as compensation for their work or services in 
making such sale or sales —equally share and share 
alike, between my four children, Louis P. Shoemaker, 
Francis D. Shoemaker, Clara A. Newman, formerly 


— 
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Clara A. Shoemaker, and Abigail C. Newman, formerly 
Abigail C. Shoemaker, and between the survivors of 
them, and if any one or more of my said children should 
have departed this life leaving lawful issue, him, her 
or them surviving at the time of making any such dis¬ 
tribution or division of the proceeds of a sale or sales 
of any part of my said estate, then, and in that event, 
I direct that said proceeds, less the commission allowed 
by me, as aforesaid, be distributed and divided equally 
between my surviving children and the issue then liv¬ 
ing of my child or children who then may be dead,” 
etc. (Rec., pp. 21-22.) ( Italics ours.) 

Also by the said third clause of the will the testator 
authorized his said executors and trustees and the sur¬ 
vivor of them “to manage, control, rent and lease my 
real estate and generally to do any acts which I might 
myself do with a view to protect the property and to 
realize upon it, and to divide up the rents and revenues 
which may be collected by them out of said property, 
after receiving therefrom a commission of five per cent 
(5%) on the gross amount or amounts thereof, as a 
compensation which I hereby allow for their services 
in the care and management of the said property 
etc. (Rec., p. 22). ( Italics ours.) 

It mil thus be seen that the testator carefully made 
separate provision for compensation to his trustees for 
the care and management of the property, and for its 
sale. For care and management he specifically gave 
to them a commission of five per cent (5%) upon the 
rents collected and for making sale a commission of 
three per cent (3%) on the gross amount of sale. 

By decree of October 29, 1896, passed by the Su¬ 
preme Court of the District of Columbia in equity 
cause No. 17,430, Francis D. Shoemaker was removed 
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as trustee, and Louis P. Shoemaker was substituted 
as sole trustee under said will. (Rec., p. 6.) 

On June 29, 1911, Louis P. Shoemaker, as such sole 
trustee, entered into a contract with one Fulton R. 
Gordon for the sale, by the former to the latter, of 
certain real estate (Rec., pp. 17-20), under the terms 
of which contract a cash payment of $10,000.00 was re¬ 
quired to be made (Rec., p. 18), and was made (Rec., 
pp. 23, 24). Three of the four children of Pierce Shoe¬ 
maker, or all of them other than Francis D., consented 
to the said contract, Louis by negotiating and signing 
it, and the two daughters by signing a written ap¬ 
proval thereto attached, whereby it was recited that 
out of such cash payment of $10,000.00, Louis as trus¬ 
tee, “shall pay all expenses incident to said sale, in¬ 
cluding the commission of said Louis P. Shoemaker, 
trustee, of three per cent (3%), on the whole purchase 
price of the said land and the allowance of one and one- 
half per cent (1%%) upon said whole purchase price 
to said Gordon and the fees of William G. Johnson,” 
as a lawyer, “and the balance of said cash shall be at 
once distributed among the parties according to their 
respective interestsand it was thereby further pro¬ 
vided that all payments made on the deferred purchase 
money notes, principal and interest, should be imme¬ 
diately distributed by the trustee among the parties 
in interest, according to their respective interests. 
(Rec., pp. 20-21. The sale to Gordon was duly consum¬ 
mated and the cash net proceeds of sale, amounting to 
$3,566.32, after deducting expenses as aforesaid, were 
duly distributed in accordance with such agreement. 
(Rec., p. 23.) 

The appellants contend, among other things, that 
by the terms of such agreement Louis assumed per- 
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sonally full liability for any and all claims of the char¬ 
acter for which reimbursement is now sought, and also 
that, after making such distribution in accordance with 
said agreement, it is too late for him or his legal rep¬ 
resentative to claim payment for expenses not included 
in the settlement then made. 

On June 2, 1914, one Daniel Carroll Digges brought 
suit against Louis P. Shoemaker, individually, and not 
as trustee, in cause No. 56958, on the Law Docket of 
the Supreme Court of the District of Columbia, seek¬ 
ing to recover a commission of five per cent on ac¬ 
count of the sale to Gordon, or the sum of $6,332.50, 
with interest thereon from the first day of July, 
1911, which suit resulted in a judgment for the plain¬ 
tiff for the principal sum claimed, with interest from 
November 27, 1915, and which judgment was duly 
affirmed by this Court (46 App. D. C., 206), as afore¬ 
said. 

That Louis P. Shoemaker himself fully realized the 
fact that he alone was responsible for the Digges 
claim and judgment is fully demonstrated by the fact 
that on the trial of the Digges suit, as appears on 
page 27 of the transcript of record in cause numbered 
2930 on the docket of this Court, he offered to read in 
evidence the will of Pierce Shoemaker to show the 
limits of his own authority to deal with the property 
and that under the terms of said will he was to be al¬ 
lowed a commission of but three per cent, to which 
offer the plaintiff objected, but the Court held such of¬ 
fered proof admissible “as tending to make it improb¬ 
able that defendant would have offered five per cent,” 
and the Court accordingly overruled plaintiff’s objec¬ 
tion to said offer, and thereupon plaintiff’s counsel 
said that he would accept the foregoing statement of 
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the context of the will in lieu of the reading of the 
will itself. The record in this case stipulates that 
either party may use in this Court all or any part of 
the record in said cause No. 2930, with like effect as if 
set out at length in the record here. (Rec., p. 27.) 

ASSIGNMENT OF ERRORS. 

The Court erred in the particulars following, 
namely: 

•r 

1. In admitting in evidence the statement of amount 
of costs, expenses and outlays of Louis P. Shoemaker 
and his executor on account of and in connection with 
the claim and judgment of Daniel Carroll Digges, in 
that the said statement of account includes three sep¬ 
arate and several items for premium on appeal bond 
in the sum of $35.00 each. 

2. In admitting in evidence the statement of amount 
of costs, expenses and outlays of Louis P Shoemaker 
and his executor on account of and in connection with 
the claim and judgment of Daniel Carroll Digges, in 
that the said statement of account includes the item of 
September 6, 1918, “William G. Johnson, attorney’s 
fee and costs, on appeal $615.05,” not only because the 
said appeal was wrongfully and negligently taken by 
the said Shoemaker, without any justification, reason 
or excuse therefor, but also because the said item does 
not show what part thereof represents attorney’s fees, 
what part costs, or of what the costs consisted. 

3. In admitting in evidence the statement of amount 
of costs, expenses and outlays of Louis P. Shoemaker 
and his executor on account of and in connection with 
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the claim and judgment of Daniel Carroll Digges, in 
that the said statement of account included the item of 
December 1, 1917, J. S. Swormstedt, judgment $6,- 
939.33, interest $213.11,or a total of $7,125.44, because 
the said item does not show what part of the sum so 
paid to the said J. S. Swormstedt represents costs on 
appeal for which Digges recovered judgment in the 
Court of Appeals, the said Shoemaker not being en¬ 
titled to reimbursement for such costs on account of 
the fact that the said appeal was wrongfully and neg¬ 
ligently taken by the said Shoemaker without justifi¬ 
cation, reason or excuse therefor. 

4. In admitting in evidence the statement of amount 
of costs, expenses and outlays of Louis P. Shoemaker 
and his executor on account of and in connection with 
the claim and judgment of Daniel Carroll Digges, in¬ 
asmuch as it is impossible for the Court to determine 
what part, if any, of the said sum of $615.05 and of $7,- 
125.44 aforesaid is properly allowed to or recoverable 
by the petitioner. 

5. In entering a decree for the petitioner in the sum 
of $8,441.24 (under the remittitur subsequently filed) 
in that the expenses incurred by the appeal, including 
the bond premiums, costs and attorney’s fees were 
improperly included in the said sum, for the reason 
that the said appeal was taken by the said Shoemaker 
wrongfully, negligently, and without justification, rea¬ 
son or excuse therefor. 

6. In entering a decree for the petitioner in the 
sum of $8,441.24 (under the remittitur subsequently 
filed) in that the respective sums of $7,125.44 and 




$615.05 were not itemized with sufficient particularity 
to enable the Court to determine what part, if any, of 
the said sums or either of them was properly allow¬ 
able. 


7. In entering any decree in favor of the petitioner 
for that the said appeal was taken by the said Shoe¬ 
maker negligently, wrongfully and without justifica¬ 
tion, reason or excuse therefor, and the Court of Ap¬ 
peals of the District of Columbia so held in cause 
No. 2930 on its docket. 

8. In entering any decree in favor of the petitioner 
for that the judgment in favor of Digges was ren¬ 
dered against Shoemaker solely because of his neglect 
to notify the plaintiff Digges of the alleged previous 
negotiations between Shoemaker and Gordon, and his 
neglect to reserve from Digges to himself the right 
to effect a sale to Gordon regardless of Digges, as 
found by the jury in Law cause No. 56958 and held by 
the Court of Appeals of the District of Columbia in 
cause No. 2930 on its docket. 

9. In entering any decree in favor of the petitioner 
for that though the will of Pierce Shoemaker, deceased, 
the charter by which the trustee Shoemaker was com¬ 
pelled to guide himself, limited his compensation for 
services in making sales of the property to three per 
cent of the gross sale price, the said Shoemaker, Trus¬ 
tee, had, prior to the institution of the said Digges 
suit, paid to himself the testamentary commission of 
three per cent of the gross amount of the sale, and 
consequently is not entitled to reimbursement for ex¬ 
penses in excess of that sum by way of compensation 
for services in making sale. 
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10. In entering any decree in favor of the petitioner 
for that, by the terms of the ratification and approval 
of the contract of sale to Gordon, given by benefi¬ 
ciaries under the trust of which Louis P. Shoemaker 
was trustee, it was expressly provided that the ex¬ 
penses incident to the sale should be paid by the said 
Louis P. Shoemaker out of the cash payment to him 
made by Gordon, which said expenses were paid by 
the said Louis P. Shoemaker, Trustee, out of such 
cash payment and the balance thereof, amounting to 
but $3,566.32, was distributed in September, 1911. 

11. In entering any decree in favor of the petitioner 
for that, upon all the facts, the claim of Digges 
against the said Louis P. Shoemaker was a personal 
one as to Shoemaker and not one against him as trus¬ 
tee or for which the trust estate was in any sense or 
to any extent responsible or answerable. 

The case presents for consideration the following 

POINTS AND AUTHORITIES. 

I. Shoemaker's neglect to inform Digges of his al¬ 
leged previous negotiations with Gordon and to re¬ 
serve from Digges to himself the right to effect a sale 
with Gordon regardless of Digges, deprived him and 
his estate of all right to reimbursement of any ex¬ 
penses or outlays to which he was thereby subjected. 

II. The will of Pierce Shoemaker required the trus¬ 
tees thereby appointed to make the sale of the prop¬ 
erty, and limited the total compensation for services 
in making sale to three per cent of the sale price; and 
Louis P. Shoemaker acknowledged this to be the true 
intent and meaning of his father's will. 
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III. The ratification by the beneficiaries under the 
Pierce Shoemaker will, of the sale to Gordon, expressly 
provided that the expenses incident to the sale should 
be paid out of the cash purchase money and the bal¬ 
ance thereof should be distributed among the benefi¬ 
ciaries ; settlement of the transaction was made accord¬ 
ingly, and it was thereafter too late to advance the 
claim for reimbursement which is now made. 

IV. The appeal in the Digges case was taken 
by Shoemaker wrongfully, negligently, and without 
justification, reason or excuse thereof, and conse- 
sequently bond premiums, attorney’s fees, costs and 
expenses, of such appeal were improperly allowed. 

V. The items upon which the allowance was made 
were not sufficently particularized to determine what 
parts, if any, of several sums making up said allowance 
were proper to be allowed. 

L 

In the Digges suit, Louis did not defend on the 
ground that the suit had been improperly brought 
against him individually and should have been 
brought against him as trustee, or upon any other 
ground whatever, except that Digges was not the 
procuring cause of the sale, which Louis contended 
was the result solely of his personal, direct negotia¬ 
tions with Gordon. (Rec., p. 26) Digges’ testimony 
however, tended to show that Shoemaker had been 
told by him and also by another witness, as early as 
February, 1911, the sale not having been completed 
until June 29th of that year, that Digges was dealing 
with Gordon, and that Shoemaker then informed 
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Digges that there was the usual commission of five 
per cent in the transaction for him. (Rec., p. 26.) 
Shoemaker, on the other hand, contended that he and 
Gordon had been in negotiation for the sale of the 
property for eighteen months or more prior to the 
making of the contract and for more than a year be¬ 
fore tiie time when Digges and his witness claimed 
Shoemaker had told Digges that there was a com¬ 
mission of five per cent for him in the transaction. 
(Rec., p. 26.) It was uncontroverted, however, that 
neither Shoemaker nor Gordon told Digges that they 
were already negotiating between themselves, nor was 
it controverted that Digges was not aware of that 
fact, if it was a fact. But Shoemaker further claimed 
that he did not know that Digges was dealing with Gor¬ 
don and had no recollection of ever having had any 
conversation with Diggs on the subject of a commis¬ 
sion. (Rec., p. 26.) The jury rejected all of Shoemaker’s 
contentions, accepted Digges’ version of the matter, 
and returned a verdict in his favor. The jury thus 
found that Gordon was not procured as a purcnaser 
by Shoemaker, but was procured as such purchaser 
by Digges. 

It necessarily follows that Digges recovered 
judgment against Shoemaker because of Shoemaker’s 
neglect to protect himself and the trust estate re¬ 
presented by him against the possibility of Digges 
making a sale to Gordon. Indeed, there was no ques¬ 
tion of fact on this point. Shoemaker at no time in¬ 
timated even that he had ever informed Digges of 
the fact that he was negotiating with Gordon, much 
less did he reserve the right to deal exclusively with 
Gordon. 

That a trustee cannot charge his trust estate 
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with the consequences of his own neglect is too ele¬ 
mentary to require citation of authority. The rule has 
been declared by this Court. Ralston v. Easter, 4,‘5 
App. D. C., 521, et seq. 

Indeed negligence may work a forfeiture of the 
right to compensation even. 

“There may be cases where' negligence and 
want of care may amount to a want of good faith 
in the execution of the trust as little deserving of 
compensation as absolute fraud/’ Barney v. Saun¬ 
ders, et ah, 16 How., 535, 542. 

The expense incurred on account of the Digges 
claim could have been easily avoided had Shoemaker 
taken ordinary care to that end Page v. Boynton, 63 
N. H., 190. 

The judgment of the trial court is sufficient pro¬ 
tection to the trustee, and, therefore, the expense of 
an appeal should not be allowed to him. Matter of 
Long Island Loan and Trust Co., 157 App. Div., 310. 

The burden of proof was of course upon the 
appellee (Richardson v. Van Auken, 5 App. D. C., 
209, 215) and she has failed to sustain it. 

II. 

The will of Pierce Shoemaker limited the com¬ 
pensation for services in making sales to three per 
cent, and fixed that as the compensation for the ser¬ 
vices of the trustee or trustees in making sales. So far 
as concerned other services rendered by the trustee 
or trustees in the care and management of the prop¬ 
erty, the will made a separate provision therefor 
specifying a commission of five per cent of the rents 
and revenues collected by them. Under this will, 
it was clearly incompetent for the trustee to depart 
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from the charter of his authority and to impose upon 
his trust a liability not authorized thereby. 

The will of Pierce Shoemaker was made on Feb¬ 
ruary 25, 1891. (Rec., p. 23.) The testator died on 
May 20, 1891. (Rec., p. 20.) At the time of the making 
of the will, Louis was actively engaged in business as a 
real estate operator, had been since the year 1876, and 
so continued until his death on November 24, 1916. His 
brother, Francis, was without any business experience 
or knowledge of any kind, either at the time of the 
making of the will or at any other time, and was in 
fact, an invalid, and never was engaged in the real 
estate business. (Rec., p. 26.) 

While it is true, as contended by the appellee in 
the trial Court, that the action of Louis in holding 
the property* unsold from 1891 to 1911 resulted in 
a great enhancement in value to the benefit of the 
several beneficiaries, it is also true that he profited 
thereby more than they did, for the reason that he 
shared equally with them as a beneficiary under the 
trust, and in addition thereto, his commissions were 
paid upon the price at which the property was ulti¬ 
mately sold, the rate of commission actually received 
by him being doubled by reason of the retirement of 
his brother in 1896, with whom of necessity he would 
have been compelled to divide the commission had 
sale been made prior to that time. 

Doubtless, Louis’ business experience was a 
materially contributing, if not a deciding, factor in his 
appointment as trustee in connection with his inex¬ 
perienced brother. Doubtless, also, the father con¬ 
templated that Louis himself, in the pursuit of his 
ordinary business, would personally handle the matter 
of selling the several properties committed to the 
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trustees, and, being himself a member of the family 
and interested in the property as much as any one 
else, would be content to accept one-half of a three 
per cent commission for his own services in looking 
after his own property in which no one else was in¬ 
terested but his two sisters and his invalid brother. 

Be this as it may, however, the testator, by his 
will, fixed the compensation to be paid for the sale 
of the property and so fixed it at three per cent “of 
the gross amount of such sale or sales, * * * as compen¬ 
sation for their or his services for making such sale 
or sales.’’ Does this language mean that the sale 
is to be made only by the trustee? We submit that 
it unquestionally does. Can it mean that, though not 
themselves making a sale at all, and though 
the sale is made through another broker, the trustees 
are nevertheless entitled to a commission of “three per 
centum as compensation for their or his service for 
making such sale of sales,” when they did not render 
any such service, and that, in addition thereto, the 
trust estate is to pay another commission of five per 
cent to another broker for making such sale? We 

submit cl earl v not. 

* • 

Assistants employed by a trustee must look to 
him for their compensation. The trust fund cannot be 
resorted to for that purpose, either by way of payment 
to them directly or by way of reimbursement to the 
trustee. Schriver, et al., v. Frommel, et al. (Ky.), 
210 S. W., 165. 

But, even were we mistaken in this view, then 
at the very least the estate of Louis P. Shoemaker, 
before receiving the allowance made in its favor by 
the trial Court, must first credit thereupon the full 
three per cent commission which he received on Sep- 
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tember 6, 1911, in the sum of $3,799.50, with 6 per cent 
interest added thereto, since that commission was re¬ 
tained by him for a service which he never rendered, 
thus reducing the allowance from $8,441.24 to less 
than $2,500.00. 

Commissions are given to trustees as compensa¬ 
tion for sendees rendered and where service has not 
been rendered there is nothing to be compensated. 
“The mere fact that he is a trustee will not sup¬ 
port a demand on his part for compensation.’’ 
Harrison’s Estate, 217 Pa. St., 207, 209; Kennedy ,et al., 
v. Dickey, et al., 99 Md. 295, 303. 

Surely, therefore, under such a will as that of 
Pierce Shoemaker, Louis was not entitled to a com¬ 
mission for a service performed not by him but by 
Digges, especially if Digges is compensated by the 
trust estate, in a sum nearly 100 per cent in excess 
of the testamentary commissions, either directly or by 
way of reimbursement to the estate of Louis. If, then, 
Louis’ estate is to be reimbursed for the payment made 
by it to Digges for the service rendered by him, it must 
in turn make restitution for the payment made to 
Louis for a service which he did not perform though 
he claimed to have done so when he received such pay¬ 
ment. 

A trustee who is a lawyer is not permitted to em¬ 
ploy a lawyer to render services which he himself 
can perform, and to charge the trust estate for such 
services but he must individually pay the expense 
himself. Vaccaro v. Cicalla, et al., 89 Tenn. 63, 78. 

If a trustee cannot employ a lawyer to perform ser¬ 
vices which he himself can perform, under a trust not 
specifying the services for which his compensation 
is to be paid or the compensation to be paid therefor, 
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surelv a real estate broker cannot do so under such 
a will as that of Pierce Shoemaker. Indeed, even if 
a trustee under a general trust could employ a lawyer 
under the circumstances stated and charge the 
trust for his services, the trustee here could not 
do so. The right of this trustee must be measured 
by the terms of the will creating the trust, and there¬ 
by he is required to make the sale, and the total com¬ 
pensation for this purpose is limited to three per cent. 
This was the view of Louis P. Shoemaker himself, as 
is quite clear from the fact that, at the trial of the 
Digges case, he offered in evidence the will of his 
father, and it was received for the purpose of show¬ 
ing the improbability of his having agreed to pay 
five per cent when he was only to receive three per 
cent himself, and, of course, thereby showing that he 
would have to pay to Digges two per cent out of his 
own pocket over and above the sum by him received 
from the estate. 

“The deed under which they act has fixed the mea¬ 
sure of their compensation; and in accepting the trust 
they have become parties to it, and are concluded by its 
provisions.” College of Charleston v. Willingham, 13 
Rich Eq. (S. C.), 195, 200; Matter of Schell, 53 N. Y., 
263; Matter of Froelich, 122 App. Div., 440, 447; Opp- 
liger, et al., v. Sutton, 50 Mo. App., 348, 352; Raleigh 
Banking and Trust Co. v. Leach, et al. (N. C.), 86 S. E. 
701, 702-3, reviewing many authorities. 

“When the instrument creating the trust fixes the 
compensation of the trustee, it must prevail (Cita¬ 
tions). The acceptance of the trust was voluntary, and 
not compulsory, and if the compensation stipulated 
to be paid in the deed of trust was too small, the trus¬ 
tees were under no obligation to accept it; or having 
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accepted the trust, if they found the compensation in¬ 
adequate to the labor required of them, they had the 
privilege of ridding themselves of its burthens by re¬ 
signing.” Briscoe v. State, 23 Ark., 592, 598-9. 

III. 

Whether Shoemaker was or was not negligent, 
whether his father’s will did or did not limit the total 
compensation for services in making sale to three per 
cent of the purchase price, the fact remains that, by 
agreement with his sisters at the time of making the 
sale to Gordon, it was provided that out of the $10,000 
cash purchase money, Louis should pay all expenses in¬ 
cident to the sale, including his commission of three per 
cent, the allowance of one and a half per cent to Gordon 
and the fee of William G. Johnson, as attorney, and 
tliat the balance of the cash money should be at once 
distributed among the parties according to their re¬ 
spective interests (Rec., pp. 20-21). This was done. 
The sale was closed. The expenses were paid. Louis 
received his three per cent commission in the sum of 
$3,799.50, and the net cash remaining in the sum of 
$3,566.32 was distributed among the four parties in 
interest (Rec., p. 23). So far as the expenses incident 
to the sale, including commission for selling the prop¬ 
erty, were concerned, they were settled and the entire 
transaction was closed on the 6th of September, 1911 
(Rec., p. 11), more than eight years prior to filing of 
the petition in this cause. It is not within the province 
of the Court to reopen matters which parties have 
thus voluntarily settled between themselves. The con¬ 
tract was made between Louis and his sisters, and it 
was fully performed. It became an executed contract. 


No ground for reopening it has been advanced, nor is 
any apparent on the record. Fraud is not claimed, 
nor is mistake even hinted. Indeed, the facts conclu¬ 
sively show that there was no mistake. Louis’ action 
in the Digges case, in offering in evidence the will of 
his father, clearly demonstrates that he considered, 
recognized and admitted himself, alone, to be responsi¬ 
ble for any expense on account of the Digges’ claim, 
arising after the settlement of September 6, 1911. 


IV—V. 

The Digges’ case involved simply the question 
whether Digges was or was not the procuring cause 
of the sale. That was essentially a question of fact. 
There was no occasion to appeal to this Court, but 
Shoemaker nevertheless assumed to do so, and con¬ 
sequently in no event was he or his estate entitled to 
an allowance because of any expense contracted upon 
such appeal, whether bond premiums, attorney’s fees, 
or otherwise. These considerations necessarily ex¬ 
clude all of the items making up the allowances grant¬ 
ed by the trial Court except the attorney’s fees on the 
Digges’ trial at nisi prius, in the sum of $500, the cost 
of reporting the testimony, in the sum of $68.75, 
and the two items of payment to J. S. Swormstedt, 
on December 1, 1917, aggregating $7,125.44, and even 
these latter items were improperly allowed. Though 
the judgment was for $6,332.50, the figure $7,125.44 
is reached by fixing the judgment at $6,939.33 and 
adding interest in the sum of $213.11. That the judg¬ 
ment is not for $6,939.33, but only for $6,332.50, is 
quite clear. Whether the difference represents interest 
or something else we do not know. If interest, com¬ 
pound interest was paid, because the figure stated, 
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$7,125.44, includes interest in the sum of $213.11 in ad¬ 
dition to the sum of $6,939.33. How these several sums 
were calculated should have been shown on the trial, 
and the appellants specifically insisted at that time 
that the details making up such figures be given, 
but they were overruled by the trial court (Rec., p. 
26). 

It is accordingly submitted that the decree ap¬ 
pealed from should be reversed, with instructions to 
enter a decree dismissing the petition, or at all events, 
that such decree should be modified at least to the ex¬ 
tent of limiting the allowance thereby made to the 
principal of the judgment with interest from its date 
plus an attorney’s fee of $500, on the trial of the 
Digges’ claim and the cost of reporting the testimony 
on that trial, from the aggregate of which sums 
should be deducted the three per cent commission re¬ 
tained by Louis P. Shoemaker on September 6, 1911, 
with interest thereon from that date. 

Respectfully, 

W. C. Sullivan, 
Attorney for Appellants 
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ARGUMENT. 

The right to credit the account of Louis P. Shoe¬ 
maker with the judgment obtained against him by 
Daniel C. Digges and the expenses incident to that 
litigation, is denied by the appellants chiefly on two 
grounds, namely; (1) that Shoemaker was negligent 
in the discharge of his duties as trustee; (2) that the 
commission allowed him as trustee by the will of 
Pierce Shoemaker precluded the trustee from incurring 
any indebtedness in the procurement of the sale of the 
trust estate. 
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I. 

We believe it indisputable that when a trustee sub¬ 
mits his account the duty thereby devolves upon the 
equity court in passing upon allowances claimed, not 
only to consider the reasonableness of the same, but 
whether or not they were incurred in good faith. 

The case of In re Hunter, 151 Fed. Rep. 904, decided 
March 6, 1907, fully considers this question. Accord¬ 
ing to the statement of facts, one Kline, landlord of 
a bankrupt, notified the trustee in bankruptcy to make 
an election as to whether it would remain in posses¬ 
sion beyond April 1st and assume the obligations of 
the lease, at the time advising it that he had an oppor¬ 
tunity to rent for three months commencing April 1st, 
if the premises were surrendered. The trustee re¬ 
mained in possession until April 5th or 6th for the 
reason that a sale of the bankrupt’s property in the 
premises was scheduled on April 4th. The landlord 
was caused to lose his prospective tenant and the rent 
of the premises for the succeeding three months and 
made claim in the bankruptcy proceedings for reim¬ 
bursement. The court holds that the usual procedure 
would be for the landlord to sue the trustee personally 
for damages for the trespass, and “as the wrong was 
done in the interest of the bankrupt estate, and to its 
profit, by saving the coafe of removing the goods and by 
obtaining better prices at the sale upon the bankrupt’s 
premises, the trustee would have a valid claim against 
the estate to be reimbursed whatever damages it might 
be compelled to pay in an action by the landlord, and 
therefore, to prevent circuity of action, the damages 
may be allowed in the first instance against the estate” 
(p. 907). 
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Considering the queston “whether the damages that 
might have been recovered in such an action can be 
allowed against the bankrupt estate” (p. 907), the 
court says: 


“* * * As I have already said, under the 

facts now before the court, the estate having 
profited by the trespass, and the good faith of the 
trustee having been conceded, the liability of the 
estate to reimburse the trustee seems to be sup¬ 
ported by sufficient authority” (p. 907). 

The court refers to and cites other cases to the same 
effect. 

In the case of Gisborn v. Charter Oak Life Ins. Co., 
142 U. S. 326, a trustee under a deed of a mine held 
by the court to amount to a security for the payment 
of money, in the execution of his trust, expended the 
sum of $52,000 in an endeavor to locate a lost vein. He 
claimed credit for his expenditure although his efforts 
turned out to be fruitless. Passing upon an objection 
to the allowance of this claim the court says (p. 336 
et seq ): 


“Passing now to the second question: The 
trust, as disclosed by the first clause, contemplated 
the continued operation of the mine, keeping it 
and its appurtenances in good repair, and the 
payment of taxes. Whatever expenses were legiti¬ 
mately incurred in the discharge of this part of 
the trust were chargeable upon the property. 
These were not debts created on the personal obli¬ 
gation of the trustee, and afterwards sought to 
be thrown upon the estate, but in an honest and 
reasonable execution of the trust. In 2 Pom. Eq. 
Jur., Sec. 1085, it is said that ‘the trustee is en- 
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titled to be allowed, as against the estate and the 
beneficiary, for all his proper expenses out of 
pocket, which include all payments expressly au¬ 
thorized by the instrument of trust, all reasonable 
expenses in carrying out the directions of the 
trust, and, in the absence of any such directions, 
all expenses reasonably necessary for the security, 
protection and preservation of the trust property, 
or for the prevention of a failure of the trust.’ ” 
(Our italics.) 

Had not Shoemaker accepted the offer of Gordon at 
a price, according to the evidence, $50,000 in excess of 
the real value of the property, whether it be subject 
to a commission in favor of Digges, or free from such 
commission, he undoubtedly would have failed to 
honestly and reasonably execute the trust in him re¬ 
posed. 

In the case of Fitzgerald v. Wynne, 1 App. D. C. 107, 
this court, speaking through the late Chief Justice 
Alvev, said: 

* 7 


“* * * But, although the right of the cestuis 

que trust to require a conveyance from the trustee 
may be quite clear in the view of the court, yet 
if the trustee in refusing to convey, has acted bona 
fide and on apparent circumstances of doubt as to 
the right of the cestuis que trust to receive the 
conveyance, he will not be charged with the costs 
of the suit. Angier v. Stannard, 3 M. & K. 566; 
Knight v. Martin, 1 R. & M. 70; Hill on Trustees, 
393. And that would appear to have been the 
predicament of the trustee here” (p. 119). 

In this case the court charged the costs against the 
fund arising out of the sale of the property, after 
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directing that one-half be paid by another unsuccessful 
litigant. 

In Taylor v. Mayo , 110 U. S. 330, trustees were held 
individually on a contract of reimbursement executed 
by them as ‘‘trustees of the Cairo City Property.” 
After stating the reasons for a personal liability in 
language hereinafter quoted, the court says: 

“Of course when a trustee acts in good faith 
for the benefit of the trust, he is entitled to in¬ 
demnify himself for his engagements out of the 
estate in his hands, and for this purpose a credit 
for his expenditures will be allowed in his accounts 
by the court having jurisdiction thereof” (p. 335). 

In order that this court may, if it deems proper, 
review the decision of the Chancellor below it is neces¬ 
sary to consider the testimony in the Digges suit made 
a part of this case (R., p. 27). Louis P. Shoemaker 
had been acting as sole trustee of the estate of his 
deceased father, Pierce Shoemaker, practically since 
the death of the latter on May 20, 1891. It was not 
until October 29, 1896, however, that the court below 
by reason of the unexplained refusal of his co-trustee, 
Francis D. Shoemaker, to perform his duties as a 
trustee, removed the latter. 

From 1891 until, to-wit, June 29, 1911, a period of 
20 years, this large tract of land was held by Louis P. 
Shoemaker as trustee, and the taxes, assessments and 
other incidental expenses had to be provided for by 
him. This tract of land remained continuously unim¬ 
proved and had the trustee seen fit to relieve himself 
of the burden of his trust within a reasonable time 
after the creation of the same, as he might have done 
under the will by selling the property earlier, it is ap- 
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parent that the interests of the parties now complain¬ 
ing through the appellants, would have been reduced 
by thousands of dollars. 

The record in the case of Shoemaker, appellant v. 
Digges, No. 2930 in this court, referred to and made 
a part of this case, and the opinion of this court (46 
App. D. C. 206) discloses that Louis P. Shoemaker, in 
the interests of the cestuis que trustent obstinately re¬ 
fused to part with the property for one penny less than 
$2,500 per acre; that while Digges claimed to be the 
procuring cause of sale, yet, according to the testimony 
of both Shoemaker and the purchaser, Fulton R. Gor¬ 
don, Shoemaker had been advertising this property 
for years, maintained his “FOR SALE” signs upon 
the property and Gordon, who had been purchasing 
property in the immediate vicinity of the Pierce Shoe¬ 
maker tract had, without the knowledge of Shoemaker, 
and months and months before Digges had called upon 
him, thoroughly familiarized himself with the Shoe¬ 
maker tract by personal observation and inspection 
with a view of eventually purchasing the same. Gor¬ 
don testified that his negotiations with Louis P. Shoe¬ 
maker began eighteen months prior to June 29, 1911 
when he made his deposit on the contract of purchase. 
The record in the Digges case discloses that Digges 
claimed to have received authority to sell this tract 
of land between the 24th and 28th of February, 1911 
(Digges R., p. 8). Gordon further testified that he 
had made up his mind that he would eventually have 
to buy the Shoemaker tract and when Digges came to 
him about the matter he merely stated that he would 
pay $1,500 an acre to endeavor to “jew Shoemaker 
down” and to refrain from evincing any anxiety about 
the property, and that in fact he did pay $50,000 more 
for the tract than he honestly thought it was worth, 
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because he could not get any more in the neighborhood 
(Digges R., p. 24). Gordon’s testimony further shows 
that prior to the time that Digges called on him he had 
had from six to a dozen conversations with Shoemaker 
on the subject of buying this property and the price 
was always stated to be $2,500 an acre (Digges R., 
p. 21). Shoemaker’s testimony discloses that he first 
communicated with Gordon on the subject of selling 
this tract of land about three years before the sale 
and that he had a number of interviews which resulted 
in the ultimate sale (Digges R., p. 25 et seq). 

It would serve no useful purpose to repeat herein all 
of the testimony of Gordon and Shoemaker as it is in 
the record of the Digges case, but a fair reading of the 
same will demonstrate that not only Shoemaker but 
the purchaser of the property honestly considered that 
Digges was not the procuring cause of this sale. 

It follows therefore that when Digges made his 
demand on the trustee, Shoemaker, to pay to him out of 
the trust fund $6,332.50, that the latter denied any lia¬ 
bility of the estate on such a claim. 

Appellants in their brief naively state that Shoe¬ 
maker did not defend on the ground that the suit was 
improperly brought against him individually and 
should have been brought against him as trustee al¬ 
though we had understood at the hearing below that 
it was conceded that under the law suit could not have 
been brought against him as trustee. See Taylor v. 
Mayo, 110 U. S. 330, 335, where the court said: 

“A trustee is not an agent, * * * When a 

trustee contracts as such, unless he is bound no 
one is bound, for he has no principal. The trust 
estate cannot promise; the contract is, therefore, 
the personal undertaking of the trustee. As a 
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trustee holds the estate, although only with the 
power and for the purpose of managing it, he is 
personally bound by the contracts he makes as 
trustee, even when designating himself as such. 
The mere use by the promisor of the name of 
trustee or any other name of office or employ¬ 
ment will not discharge him.” 

Although the jury chose to adopt the story of Digges 
and a witness that his two or three interviews with 
Fulton E. Gordon wherein he was only able to procure 
an offer of $1,500 per acre was the procuring cause 
of the sale of this large tract of land for $1,000 an 
acre more, yet can it be said that the trustee was negli¬ 
gent in the performance of his trust in refusing to 
recommend to the court an allowance of that claim at 
the time of the sale, or that he acted in bad faith? 
None of the authorities cited by appellants so hold. 

In Ralston v. Ester , 43 App. D. C. 521 et seq., cited 
by appellants, the rule stated by this court, following 
the Supreme Court case quoted from, has reference 
to a trustee who has acted dishonestly or fraudulently, 
or where negligence and want of care ‘ ‘may amount 
to a want of good faith in the execution of the trust.” 

Page v. Boynton, 63 N. H. 190 is cited as authority 
for the proposition that the expense incurred on ac¬ 
count of the Digges claim could have been easily 
avoided had Shoemaker taken ordinary care to that 
end. In that case an executor under a will, without 
any legal justification , withheld the payment of a 
legacy to the guardian of an infant legatee, which pre¬ 
cipitated a suit against him on his bond. The guardian 
being successful the executor then claimed allowance 
for his attorney’s fees and costs. Throughout the 
whole opinion the court characterizes the conduct of 





the executor as captious and without foundation and 
among other things stated: 

“The estate was committed to the executor’s 
care, and it was not his right to cause it to be 
wasted by assuming the attitude of negation and 
inaction that involved it in useless litigation. He 
was bound to execute the will with reasonable dili¬ 
gence. * * * He shows no cause for allowing 

any of his expense of litigation as an expense of 
the fund. * * *” (p. 192). 

It is then claimed by appellants that the judgment 
of the trial court was sufficient protection to a trustee, 
and that the expense of an appeal should not be al¬ 
lowed to him, citing Matter of Long Island Loan and 
Trust Co., 157 App. Div. 310. That case is utterly 
inapplicable. A trustee of a fund of $25,000 personal 
property created by one Hoskin, when single, refused 
to recognize a termination of the trust by the creator 
as to $10,000 of it. The dispute was submitted to the 
lower court upon the proviso that the court “should 
render such judgment as should be proper under the 
above facts.” The court held that the trust had termi¬ 
nated as claimed. Nevertheless the trustee appealed 
the case which resulted in an affirmance. Notwith¬ 
standing the affirmation of the judgment, the trustee 
failed to pay the same, and the plaintiff was compelled 
to issue execution and place the same in the hands of 
the sheriff. Costs aggregating $147.78 were incurred in 
favor of the sheriff and the trustee thereafter claimed 
an allowance for these costs as well as fees of his 
attorney on the appeal. Of course it was held that 
these claims should be disallowed, the court stating that 
the judgment was a sufficient protection to the trustee 
(p. 312). 
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The brief of appellants also seems to treat the claim 
of appellee as a claim for additional commissions, 
whereas it is in fact claimed as a legitimate disburse¬ 
ment made on behalf of the estate. While it is true 
the trustee was adjudicated by the judgment in the 
Digges case to have incurred the obligation to Digges 
in connection with the sale of the trust property, yet 
can it be said that Shoemaker acted in bad faith or 
was guilty of negligence or want of care amounting to 
bad faith? It is apparent that Digges insinuated him¬ 
self into a position where he could make out a prima 
facie case against Shoemaker and then take his chances 
on a verdict of the jury. If Shoemaker were acting 
otherwise than in good faith, why should he not have 
incorporated a commission to Digges in the terms re¬ 
ferred to the heirs for their approval? What selfish 
motive would prompt him to sell this estate, only 
one-fourth of which would be payable to him, in a way 
that would leave him subject to a liability of over $6,500 
to Digges. He had held the property and conserved the 
same for twenty years in the interests of his cestuis 
que try stent, and nothing is disclosed by the record in 
the Digges case which would resemble in any way an 
emergency justifying his acceptance of such a personal 
liability. Or, if we chose to consider this angle of the 
case in the light of his receiving three per cent, com- 
inissions on the gross amount of sales, what induce¬ 
ment appears to warrant his relinquishment of his 
three per cent, commission and incurring an additional 
two per cent, liability to be paid out of his private 
funds? The answer to these questions undoubtedly 
dissipates any imputation that Shoemaker acted in bad 
faith toward his beneficiaries. And again, what negli¬ 
gence amounting to bad faith is disclosed in the record? 
We do not know on what ground the jury awarded 
judgment in favor of Digges. The charge of the trial 
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court would warrant a finding that he was the pro¬ 
curing cause of the sale. Appellants opine that Shoe¬ 
maker could have avoided the consequences of the 
Digges claim if he had notified Digges that he had been 
dealing with Gordon. But Shoemaker in the nature of 
things would not know that Digges expected to take 
up the sale with Gordon until after he had done so, 
and it was natural that he should deny Digges’ right of 
recovery when the latter had only spoken to a prospect 
already worked up by him. Who can tell what the 
result of the litigation would have been even if Shoe¬ 
maker had told Digges he had been negotiating with 
Gordon after he had become aware that Digges had 
called at Gordon’s office? But aside from these obser¬ 
vations it is submitted that Shoemaker would have been 
derelict in his duty if he had failed to consummate the 
Gordon offer upon admittedly favorable terms, when 
according to Gordon’s testimony, as well as his own 
knowledge, he had every reason to believe that he was 
the procuring cause of the sale. If he was mistaken 
in that belief, then the trust estate should not complain 
about bearing a charge that the court below has held 
to be proper, after having accepted the full benefits 
of the transaction, as it can hardly be said that when 
he made the sale to Gordon he acted in bad faith or was 
guilty of negligence amounting to a want of good faith. 
His every act was in furtherance of the interests of the 
beneficiaries of the trust, and if he was unsuccessful 
the trust estate is in no worse position than it would 
have been had he submitted to the claim of Digges and 
had the same allowed when the sale was made, except 
to the extent of the expenses incident to the defense 
of the Digges suit. To adopt the contention of the ap¬ 
pellants would penalize Shoemaker for not submitting 
to what he as well as Gordon considered was an unjust 
and unfounded claim against his trust. 
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II. 

It is further contended by the appellants that the 
will fixed the compensation of the trustees. This is 
true but it does not relieve the trust estate of a charge 
for expenses incident to its sale. The claim in this 
case is for such an allowance and not an additional 
commission. The argument that the separate pro¬ 
vision of 5 per cent, of the rents and revenues collected 
hv the trustees took care of other services does not 
square with the fact that the property was unimproved 
and so far as the record discloses no rents or profits 
were received. The suggestion that Shoemaker’s ex¬ 
perience as a real estate operator might have been a 
contributing or deciding factor in his appointment as 
trustee is also wholly without foundation. His brother, 
Francis D. Shoemaker, was made co-trustee and the 
two were the only sons. Francis admittedly had no 
experience in the real estate business and yet the will 
provided that he have an equal voice in the sale of the 
property and that he share equally in the small allow¬ 
ance of three per cent, for services in looking after the 
property. To follow the contention of the appel¬ 
lants to its logical conclusion would mean that 
Pierce Shoemaker expected Louis P. Shoemaker 
without any assistance, and without the right to 
charge the trust estate with any additional expense, 
to sell this large tract of land and any other real estate 
that he owned and receive therefor only the commis¬ 
sion of one and one-half per cent, of the gross amount 
of the sales; that under no circumstances could the 
property be sold unless he personally procured the pur¬ 
chaser or agreed to personally assume the obligation 
of relinquishing his one and one-half per cent, commis¬ 
sion, regardless of the services that he may have 
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rendered in protecting fthe estate against loss pending 
its sale, and in addition thereto pay out of his own 
pocket the usual expense incident to the exploitation 
and sale of real estate. This could hardly be so and 
we submit that the only fair construction of this will 
would permit Louis P. Shoemaker upon a sale of the 
real estate, in case the same was procured through the 
agency of another, to credit himself with the commis¬ 
sion allowed him by the will and the expenses resulting 
from the efforts of such third person, or in case he 
was successful in the efforts shown by the record to 
have been made by him to sell directly that he never¬ 
theless be entitled to his commission, the usual ex¬ 
pense incident to such sales being saved both for his 
own benefit and that of his brother and sisters. 

The will provides that the trustees at their discre¬ 
tion sell and dispose of all or any part of the real 
estate at public or private sale or sales for such price 
or prices and upon such terms and conditions as to 
them may seem best and 

“upon full compliance being made with the terms 
of any such sale or sales thereupon and as soon 
thereafter as may conveniently be done, to dis¬ 
tribute and divide the proceeds thereof, after de¬ 
ducting therefrom a sum equal to 3 per centum 
of the gross amount of such sale or sales, which 
sum I hereby give and allow to my executors, or 
to the survivor of them, as compensation for their 
or his services in making such sale or sales ’ 9 
(R., p. 22). 

to divide the same equally among the four children of 
the said Pierce Shoemaker. The will further author- 
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izes the executors to manage and control the real 
estate and to do any acts which the testator might do 

“with a view to protecting the property and to 
realize upon it” (R., p. 22). 

It is manifest that when the testator provided for 
this small commission to be divided into two parts, to 
be paid on the gross amount of sales that he contem¬ 
plated deductions to be made in the making of the 
sales. It was incumbent upon the trustees not only to 
preserve the property from loss for failure to pay 
taxes or assessments by taking such steps as were 
expedient to raise the money for that purpose, but to ' 
exercise their judgment upon the terms and conditions 
of any sale available and in addition thereto to render 
sendees in cosummating any such sales and also to 
render an accounting of the same and make distribu¬ 
tion of the net proceeds in accordance with the wishes 
of the testator. The unimproved condition of the prop¬ 
erty made the matter of raising money for the pay¬ 
ment of taxes and assessments particularly difficult. 

Cases are cited by appellant to the effect that where 
services are not rendered by the trustee no compensa¬ 
tion should be awarded to him. Those cases are only 
intended to cover a claim for double commissions, as 
where an executor under a will is allowed a commis¬ 
sion on the corpus of the estate and then as trustee 
seeks to collect a second commission from the same 
fund. In 99 Md. 295, 303, noted by the appellant, the 
court reviewing this state of facts, said: 

“It was, so far as these trustees are concerned, 
a mere matter of bookkeeping, whereby it was 
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transferred from themselves as executors to them¬ 
selves as trustees” (p. 299). 

The case of Vaccaro v. Cicalla, et al., 89 Tenn. 63, 
does not sustain the broad claim made in appellants* 
brief. In that case the reason of the court for disallow¬ 
ing attorneys’ fees for services in the litigation is ap¬ 
parent in the following quotation: 

‘‘ We think therefore that the appeal was im- 
providently filed, and that the same was, as com¬ 
plainant in effect admits it, for his own benefit and 
protection. He is therefore not entitled to charge 
the fund of the infants for counsel fees in con¬ 
ducting the suit” (p. 77). 

The credit claimed in this case is not unusual. It 
frequently happens that trustees appointed by the 
equity court to sell are not deprived of their commis¬ 
sions when sales are reported subject to a real estate 
broker’s commission, and particularly when such a 
sale is advantageous to the estate. The testimony in 
this case is to the effect that Gordon paid $50,000 
more than this property was really worth (Digges R., 
p. 24), and the appellants admit in their brief (p. 13) 
that the action of Shoemaker in holding this property 
resulted in considerable enhancement of its value. 
Under these circumstances we respectfully submit that 
it would be inequitable and unjust to penalize the 
bona fide efforts of Shoemaker to save the estate as 
much expense as possible by requiring him to lose the 
full amount of the judgment obtained by Digges, an 
amount equalling approximately $2,200 more than 
what he received as commission, thereby causing him 
to lose all compensation for his twenty years work and 
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in addition thereto to pay this large sum of money out 
of his own pocket. 

III. 

It is thirdly argued by the appellants that the so- 
called agreement signed by the two sisters of Louis P. 
Shoemaker precludes any allowance of the claim of 
Digges. This contention is untenable for the reason 
that the trustees under the Shoemaker will were given 
discretionary power to sell. This required no contract 
to be executed by any of the beneficiaries. The signa¬ 
tures of the two sisters at the bottom cannot be con¬ 
sidered a contract as they had no authority to bind the 
other beneficiary, Francis D. Shoemaker. Their act 
amounted merely to an approval of a contract entered 
into by Shoemaker which approval however, was un¬ 
necessary. On the other hand, if, as appellants claim, 
this amounts to a contract, then the appellants bound 
themselves to pay whatever expenses were incidental 
to said sale which would include the Digges claim, in 
this language, 

“We further agree that out of the cash payment 
to be made by said Gordon the said Louis P. Shoe¬ 
maker, Trustee, shall pay all expenses incident to 
said sale, * * *” (R., p. 20). 

A broker’s commission has necessarily always been 
classified as an expense incident to the sale of real 
estate. 

IVY. 

In conclusion it is urged by the appellants that the 
expense of the appeal should not be allowed as the 
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case involved solely a question of fact. The record in 
the Digges case does present questions of law (Digges 
R., p. 27), and in view of the large amount involved 
we submit Shoemaker would have been derelict as 
trustee had he failed to perfect his appeal and procure 
the ruling of this court on those questions of law. 

CONCLUSION. 

A number of objections are noted in the assignment 
of errors relative to the seggregation of figures. These 
objections are without merit as they have no material 
bearing on the issue presented to the Chancellor below. 
The figures are such as are easily separable. The 
Digges record shows the amount of judgment and the 
docket of the clerk, the costs assessed; the statement 
(R., p. 25) shows the interest and also the counsel fees 
which are ascertainable by deducting therefrom the 
costs on appeal. These are mere matters of calcula¬ 
tion which could have easily been made by or for the 
court below had he determined to disallow any part 
of the claim, and can be figured in the event that this 
court be of the opinion that a part and not all of the 
claim should have been allowed. 

In conclusion it is submitted that if the contention of 
the appellants is sound then it would follow that the 
trustee would be penalized in his endeavor to protect 
the trust estate from as much expense as possible, or it 
would at least set a precedent whereby it would be 
easier for him to immediately apply to the court for the 
the allowance of such a commission which, in view of 
the price obtained, would undobtedly have been author¬ 
ized, rather than to endeavor, in good faith, to attempt 
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to save the expense of such a charge when the trustee 
honestly believes that under the law such charge should 
not have been made, but which claim has been settled 
against him by the law. 

Respectfully submitted, 

Wilton J. Lambert, 
Rudolph H. Yeatman, 
Walter B. Guy, 
Attorneys for Appellees . 


v 





















